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CRIMINAL PROCEDURE AND EVIDENCE BILL 2014

EXPLANATORY MEMORANDUM
GENERAL INTRODUCTION

Background

It was recognised by Executive Council in 2012 that the laws of the Falkland Islands are in an
unsatisfactory state. The Falkland Islands does not have a complete suite of domestic legislation
on which it can rely. As a consequence it is necessary to apply English legislation. However in
doing so it was decided in 2005 that a cut-off date would be implemented of 31 July 2004 for all
English legislation. This had the effect of freezing at that date a substantial part of the law as it
applied in the Falkland Islands. Consequently Falkland Islands law has become increasingly out
of date. In addition in many areas the laws of the Falkland Islands have not been consolidated
for many years so amendments and corrections have been inserted, making it difficult to be
certain exactly what provisions apply.

It was noted the unsatisfactory state was particularly acute in relation to criminal law and
procedure. There are significant gaps in the law and procedure is badly out of date, making the
law difficult to interpret and to apply.

Accordingly approval was given by the Executive Council to draft a Criminal Procedure and
Evidence Ordinance (Paper 247/12 refers). It is a companion Bill to the Crimes Bill which will
be introduced in the Legislative Assembly at the same time (and is referred to in these Notes as
the “Crimes Ordinance 2014°.)

The project commenced in January 2013. A consultation process identified key areas of policy
and a draft Bill was prepared. A consultation group was formed comprising two MLAS, Mr. Dick
Sawle and Mrs. Sharon Halford, representatives from the police, legal practitioners and the
Court. Draft Parts were sent to the group and then revised in the light of feedback received. The
project stalled in August 2013 due to personnel changes but recommenced in December 2013
when a further detailed consultation process was undertaken. Two new MLAs, the Honourable
Roger Edwards and the Honourable Mike Summers, replaced Mr Sawle and Ms Halford on the
consultation group and the process of revision of the Parts recommenced. The Bill is now ready
to present to the Legislative Assembly for approval and subsequent enactment.

This Bill is for an Ordinance to consolidate a large number of provisions relating to the
investigation of crime, the bringing of criminal proceedings, the trial of offences and the
sentencing of offenders. It is a codifying and consolidating measure but also introduces several
new provisions into the laws of Falkland Islands as set out in Appendix 1 to these Explanatory
Notes. (Appendix 2 sets out the rationale for listing indictment-only offences and for setting the
penalty levels for other offences.)

The new provisions are designed to address the distinct features of the existing criminal justice
system and to enable the system to adapt to change and possible increase in the volume and
nature of criminal work in the future.



A similar exercise has recently been successfully undertaken in St Helena and Gibraltar. The
legislative drafter, John Wilson, who drafted the Criminal Bills for both those Overseas
Territories, has drafted this Bill and the Crimes Bill.

Derivation
The Bill incorporates the provisions of most of the current Falkland Islands criminal procedure
laws, but updated and modified in line with the equivalent UK provisions. They are —
e Criminal Justice Ordinance (except Proceeds of Crime provisions)
Criminal Justice (Evidence) Ordinance
Criminal Justice (Amendment) (Miscarriages of Justice) Ordinance 2006
Criminal Jurisdiction (Offshore Activities) Order 1998
Criminal Procedure and Investigations Ordinance
Administration of Justice Ordinance to the extent that it applies to criminal proceedings
Jury Ordinance

The local laws are then repealed, but the Destination Table shows where equivalent provisions
are found in the Bill, if they have been replaced.

The Bill also incorporates a large number of UK statutory provisions dealing with criminal
procedure and applying to the Falkland Islands (or which usefully could apply.) Some of the
main UK statutes are —
e Rehabilitation of Offenders Act 1974
Magistrates” Courts Act 1980
Police and Criminal Evidence Act 1984 (‘PACE’)
Criminal Procedure & Investigations Act 1996
Youth Justice & Criminal Evidence Act 1999
Powers of Criminal Courts (Sentencing) Act 2000
Criminal Justice & Police Act 2001
Criminal Justice Act 2003

The UK laws are as amended to the end of 2013 and include recent amendments made by the.
Policing & Crime Act 2009, Coroners & Justice Act 2009, Crime & Security Act 2010,
Protection of Freedoms Act 2012, Legal Aid, Sentencing and Punishment of Offenders Act 2012,
etc., some of which are not yet in force in the UK.

(Note: A reference to ‘UK’ is in fact to the law in England and Wales.)

The Bill incorporates adaptations and changes to some of the UK laws to make the provisions
more applicable to the Falkland Island context. Where this occurs the Notes on Clauses below
highlight the changes.

The origins of each clause, whether a Falkland Islands law or a UK law, or both, are shown at the
foot of the clause with the amendments. They are listed without the amendments in the
Derivation Table.

For a commentary on the UK laws, reference has been made to Archbold, Criminal Pleading,
Evidence & Practice 2013 Edition and supplements to the end of 2013.



Contents
As mentioned, the Bill includes several new features, as listed in Appendix 1 to these Notes. It
also includes provisions for Jury Trial which are at present in a separate Ordinance.

The Bill omits some existing features of the Falkland Islands criminal justice system which are
no longer required, such as probation orders. It does not replace e.g. exclusion orders for drinkers
under Licensing Ordinance. Nor does it deal with regulatory offences, such as road traffic,
environmental, shipping, aviation and fishery offences. The Bill does not include emergency
pOWers provisions.

Provisions relating to international co-operation and proceeds of crime have also been omitted
from the Bill. These areas of criminal law are extensive and complex subjects, and are currently
covered in separate Ordinances which require revision. Extradition law is not covered as this is
currently under review across the Overseas Territories and awaits FCO guidance. It is anticipated
that this issue will be the subject of a separate Ordinance in the near future.

Appeals to the Court of Appeal have been omitted as these are governed by the Criminal Appeals
Ordinance. Appeals to the Privy Council are governed by the Judicial Committee orders.

The Ordinance will be supplemented by criminal procedure rules and practice directions made
by the Chief Justice after consulting the Criminal Justice Council. Framework rules have already
been drafted for the consideration of the CJC.

Role of the Governor

The Bill confers several functions on the Governor. In accordance with s.66 of the Constitution,
the Governor must consult the Executive Council before performing functions. As ‘Governor’ is
defined in the IGCO to mean the Governor after consulting ExCo, a reference to ‘the Governor’
alone means the Governor after consulting ExCo. However, if a provision requires the Governor
to consult some other person or body, such as the CJC, the Advisory Council or the Chief
Justice, the requirement to consult ExCo is displaced. To avoid this, the term ‘Governor in
Council’ is used whenever the Governor is required to consult ExCo as well as another body.
The term *Governor in Council’ is then defined in clause 2. The Governor must report to the
Legislative Assembly any disagreement with the advice given, as provided by clause 788. The
obligation under section 67 of the Constitution to report to Secretary of State any disagreement
with ExCo’s advice remains.

Style and structure

The Bill is drafted in gender-neutral language and in what is known as a ‘Plain English’ style.
This makes it more readily understood by ordinary readers and is the drafting style adopted in
many Commonwealth countries nowadays, including the UK.

The Bill is divided into 13 Chapters and 36 Parts. There are also 15 Schedules, which are set
out at the end of the whole Bill, in line with the usage in the UK.

After the preliminary clauses, the Bill follows as closely as possible the sequence of events in a
criminal case. It first sets out the PACE powers of the police in respect of the investigation of



crime, the detention, treatment and questioning of suspects and charging. Next come provisions
as to diversion i.e. conditional cautioning. The Bill then continues with Chapters on court
jurisdiction, the events in a trial, sentencing and appeals. It ends with repeals and savings and
other supplementary provisions.

The Bill begins with the Long Title which describes the purpose of the Ordinance, and the
enacting formula.

CHAPTER 1 - PRELIMINARY
PART 1 - PRELIMINARY
Introduction
Part 1 sets out general principles governing the interpretation and application of the Ordinance. It
is based on provisions of the common law, the Criminal Justice Ordinance, the Administration of
Justice Ordinance and UK statute law. It includes some general interpretative provisions. Other
general powers are contained in Part 36.

Notes on clauses
Clause 1 gives the Bill a short title, and enables the Governor (i.e. the Governor after consulting
the Executive Council) to appoint one or more commencement dates.

Clause 2 contains definitions of terms used throughout the Bill; other terms are defined in
individual Parts. Terms defined in the Interpretation & General Clauses Ordinance are not
defined here unless they are given a different meaning e.g. ‘document’. Some new terms are
defined, such as ‘Criminal Justice Council’ (which is established by Part 35) and ‘criminal
procedure rules’. They are defined as rules made by the Chief Justice after consulting the
Criminal Justice Council as required by clause 785. The clause also has other interpretative
provisions, include sub-clause (5) which states that gender-specific wording of a provision does
not preclude the application of the provision to a corporation.

Bail terms e.g. surety, recognisance etc. have the meaning given them by Part 9.
Clause 3 defines “criminal proceedings’ and says when they start and finish.

Clause 4 states the common law rule about not being punished twice for the same offence. It
complements the rule stated in section 6(6) of the Constitution

Clause 5 says that if a matter is not provided for by the Ordinance or by criminal procedure rules
or practice directions made under it, reference can be made to the relevant provisions of English
criminal procedure and law. It is expected that this will rarely be needed, however, as there will
be local criminal procedure rules and practice directions.

CHAPTER 2 - POLICE POWERS
PART 2 - POWERS TO STOP AND SEARCH OR ENTER AND SEARCH
Introduction
Part 2 is based on Parts | and Il (Sections 1 to 18) of the UK Police & Criminal Evidence Act
1984 (*‘PACE’) as amended, but omitting sections 6 and 7 which are not required (they relate to



statutory undertakings.) It replaces sections 168 to 170 and 179 to 189 of the Criminal Justice
Ordinance with minor modifications and in more modern language.

The Part deals with police powers to stop and search people or vehicles and to enter and search
premises. It does not deal with powers of seizure of items or arrest in general, which are
contained in later Parts.

The Part includes additions to PACE made by the UK Anti-terrorism, Crime & Security Act
2001 and the Serious Crime Act 2007 — clauses 8 and 9. It also includes amendments made by
the Crime & Security Act 2010 clause 10. An additional offence created by the Legal Aid,
Sentencing & Punishment of Offenders Act 2012 is included in Part 7 (Offensive weapons) of
the Crimes Ordinance 2014 and is reflected in clause 6(7).

Following changes in the UK law, the Part replaces the concept of an ‘arrestable offence’ by
‘imprisonable’ offence as defined in clause 2 — “an offence for which a sentence of
imprisonment can be imposed on conviction, other than for non-payment of a fine.” This change
is reflected in the other PACE Parts also.

The relevant text of PACE is annotated at Archbold 2013 Ed. paras.15-39 to 15-91.

Judicial officers

The Part makes provision as to who should have the power to grant access to excluded material
etc. under Schedule 1. The Schedule gives the power to the ‘judicial officer’ who is defined in
para. 16 to mean the Senior Magistrate, but if necessary the Chief Justice in chambers, (which
would enable the Chief Justice to deal with an application outside the Falkland Islands) or, in the
last resort, 3 justices of the peace. A similar formulation is adopted for the power to order return
of material under Part 3 — see clause 40 and the definition in clause 25(3).

Similar powers relating to detention are at present given to 2 justices in closed court by the
Criminal Justice Ordinance — see Part 5.

Notes on clauses

Clause 6 confers powers on police officers to stop and search persons and vehicles for stolen or
prohibited articles if they reasonably suspect they will find such articles. Prohibited articles are
offensive weapons, sharp or pointed articles, and articles intended for use in burglary etc. There
are limitations in respect of private premises.

Clause 7 contains various rules about the exercise of the power to stop and search, such as
producing documentary evidence that the officer is a police officer. The clause provides that an
application for compensation in respect of a searched vehicle should be made in writing to the
Chief Police Officer.

The UK extension to vessels and aircraft is not needed in view of the definition of ‘vehicle’
proposed for the Interpretation section — see clause 2.



Clause 8 confers power on a police officer to stop and search persons or vehicles in anticipation
of, or after, violence. The power can only be exercised if an authorisation is given in respect of
the relevant locality by a police officer of the rank of inspector or above, and only for up to 24
hours, unless the authorisation is extended by a more senior officer). This power was added by
the Criminal Justice and Public Order Act 1994 and extended the previous powers of stop and
search already included in PACE. It was not included in the Criminal Justice Ordinance but is
part of the UK law and appears to be a useful additional power, although stop and search powers
are sometimes criticised in the UK. See below in Policy Issues for further discussion and
proposed alternative wording for this clause.

Clause 9 contains provisions supplementing clause 8.

Clause 10 requires officers to keep a record of searches made under the Part. The UK version
does not include a duty to record the identity of the person or vehicle seized, but it is in the
Criminal Justice Ordinance and seems appropriate to retain — sub-clauses (2) to (5).

Clause 11 governs the conduct of roadside checks of vehicles that are stopped under section 45
of the Road Traffic Ordinance (which empowers a police officer to stop a vehicle but not to
search it). The officer must suspect that a person in the vehicle has committed an imprisonable
offence or is a witness to such an offence or intends to commit such an offence or is unlawfully
at large. The power to authorise action under this section is given to an officer of the rank of
inspector or above. This provision was not in the Criminal Justice Ordinance but is in line with
modern policing policy.

Clause 12 requires the Chief of Police to make an annual report of searches and road checks.
This does not appear in the Criminal Justice Ordinance but follows section 5 of PACE.

Clause 13 empowers the Senior Magistrate or two justices of the peace to issue a search warrant
on the application of a police officer if there are grounds for believing an imprisonable offence
has been committed. The warrant may be for specific premises, or for all premises a occupied
and controlled by a specified person. The power does not extend to items subject to legal
privilege, excluded material or special procedure material. These terms are defined in clauses 15,
16, and 19 respectively.

The term “relevant evidence” is defined in clause 2 to mean anything that would be admissible in
evidence at a trial for the offence.

Clause 14 prescribes a special procedure for making of orders for access to excluded material or
special procedure material. The details are in Schedule 1 which is based on Schedule 1 to PACE
and is attached to this Chapter for reference. (The abolition of other powers of search of
premises in section 180(2) of the Criminal Justice Ordinance does not need repeating as it has
had effect).

Clause 15 defines items subject to legal privilege as communications between a legal practitioner
and his or her client and associated items. The term “legal practitioner” is defined in clause 2 by



reference to the Legal Practitioners Ordinance and means a person who has a right of audience in
the courts of the Falkland Islands.

Clause 16 defines “excluded material” to mean personal records created in the course of a trade,
profession or business or created in an unpaid office and held in confidence; human tissue taken
for the purpose of diagnosis or treatment and held in confidence; and journalistic material held in
confidence.

Clause 17 defines personal records as meaning records about a person’s health or spiritual
counselling or welfare assistance.

Clause 18 defines journalistic material as material acquired or created for the purpose of
journalism.

Clause 19 defines “special procedure material” as meaning personal records and journalistic
material that are not excluded material, but are still held in confidence. It could include e.g.
material created in the course of a trade, business or profession etc. and acquired by an employee
from the employer. There is a reference in (6) to associated companies which is defined in the
UK by reference to the UK Corporation Tax Act 2010.

Clause 20 sets out rules for the issue of a search warrant. It must relate to entry on one occasion
only (unless it specifies that it authorises multiple entries) and identify the articles or persons to
be sought etc. As mentioned under clause 13, the warrant may be for specific premises, or for all
premises occupied and controlled by a specified person.

Clause 21 sets out rules for the execution of a search warrant. It must be executed within a month
of issue, be executed at a reasonable hour and so on.

Clause 22 confers on police officers power to enter and search premises without a warrant for a
number of specified purposes. They include arresting a person for an imprisonable offence,
recapturing an escaped prisoner, preventing death or serious personal injury or preventing
serious damage to property. The references to the Crimes Ordinance 2014 will need to be
inserted when that is enacted.

Arresting persons for offences of criminal trespass with elements of damage or violence also
justifies entry and search without warrant. (The abolition by section 188(4) of the Criminal
Justice Ordinance of common law powers to enter premises does not need to be repeated as it has
had effect).

Clause 23 confers on police officers power to enter and search premises occupied or controlled
by a person who has been arrested for an imprisonable offence if they suspect there is evidence
on the premises relating to that offence or a connected imprisonable offence. A police inspector
is stated as the appropriate rank for supervising this power.

Clause 24 confers on police officers powers at an airport to stop and search airport employees,
vehicles carrying airport employees, and aircraft, and to make arrests. This removes any doubt



that employees and aircraft at an airport, which has its own security provisions, are subject to
stop and search provisions. Other PACE provisions apply in the normal way to airports, which
are ‘premises’ and to aircraft, which are ‘vehicles’.

Schedule 1 sets out the procedure for obtaining an order for access to excluded material on a
search under clause 14. The Schedule is also referred to in later Parts of the Bill. The power to
make an order for access is given to a judicial officer, defined as the Senior Magistrate, or if
necessary a judge in chambers, or in the last resort 3 justices of the peace by a majority.

Policy issue - Clause 8 amendment

Clause 8 gives a police officer above the rank of sergeant the power to authorise the use of stop
and search powers anywhere in the Falkland Islands for up to 24 hours if the officer “reasonably
believes that —

(a) incidents involving serious violence may take place in any locality in the Falkland Islands;
and

(b) it is expedient to give an authorisation under this section to prevent their occurrence.”
The clause is based on s.60 of the Criminal Justice and Public Order Act 1994.

Under the authorisation, police can stop and search an individual for weapons, without suspicion
that the individual is involved in wrongdoing, if a senior officer reasonably believes that serious
violence may take place or that people are carrying offensive weapons. This provision is
controversial and has recently been subject to an unsuccessful legal challenge in the United
Kingdom (R on the Application of Ann Juliette Roberts v The Commissioner of the Metropolitan
Police v The Secretary of State for the Home Department [2012] EWHC 1977 (Admin).

Stop and search powers generally have long been at the centre of tensions between ethnic
minority groups and the police in the UK. A Metropolitan Police review has resulted in recent
changes to policy in London, including a more intelligence-led and targeted approach. In July
2013, the Home Secretary, Theresa May, announced a public consultation on the use of the
powers. Responses are currently being analysed. A Home Affairs briefing paper on this issue
can be found at: www.parliament.uk/briefing-papers/sn03878.pdf

A proposed amendment to the section has been made so that the test for use of the power is that
incidents “will” take place (not “may”) and that it is “necessary and expedient” to give an
authorisation. To date the amendment has not been introduced in the UK.

Clause 8 could be amended so that a police officer above the rank of Inspector has the power to
authorise the use of stop and search powers anywhere in the Falkland Islands for up to 24 hours
if the officer “reasonably believes that —

(@ incidents involving serious violence are likely to take place in any locality in the
Falkland Islands; and



(b) itis necessary and expedient to give an authorisation under this section to prevent their
occurrence.”

PART 3 - POWERS OF SEIZURE, ETC.
Introduction
Part 3 confers powers of seizure on police officers. It is derived from sections of the UK PACE
Act and of the Criminal Justice and Police Act 2001 (‘the 2001 Act’) as amended by the
Proceeds of Crime Act 2002.

The powers of seizure extend to property in a person’s possession or on or in premises, including
a ship or aircraft (see the definition of ‘premises’ in clause 2.) The powers are in addition to any
other powers of seizure in the laws of the Falkland Islands, but those other powers must be
exercised in accordance with this Part.

Clauses 27 to 30 are based on sections 19 to 22 of PACE and replace sections 190 to 193 of the
Criminal Justice Ordinance. The remaining clauses are based on sections 50 to 62 of the 2001
Act. Clauses 25 and 26 are also based on the 2001 Act. The Criminal Justice Ordinance does not
include the 2001 Act provisions and they were not included in the 2006 draft Police & Criminal
Evidence Bill.

Sections 190 to 193 of the Criminal Justice Ordinance are reproduced in clauses 27 to 30.
Sections 194 to 196 Investigation into the proceeds of criminal conduct do not have any
equivalent in PACE and need to be considered separately. They relate to Proceeds of Crime.

The Part deals with police powers to seize and retain property found on a person who has been
stopped and searched or on premises, vehicles, ships or aircraft that have been searched under
the powers in Part 2. The powers of seizure conferred by this Part are in addition to any other
powers of seizure in Falkland Islands laws, but those other powers must be exercised in
accordance with this Part.

One issue that should be noted is the scope of the additional powers of seizure in clauses 31 and
32. In the 2001 Act there is a Schedule with 3 parts, listing the UK enactments that confer
powers of seizure to which the additional powers under equivalent sections of the Act apply.
The distinction between the 3 parts of the UK Schedule makes operational decisions difficult for
police officers and listing powers in a Schedule means that if they are amended or added to or
deleted by another enactment, the Schedule needs to be amended. Another problem is that if any
powers are missed, there is a doubt as to whether the powers conferred by Part 2 apply. In the
light of these considerations, it seems appropriate that the additional powers in clauses 31 and 32
should apply in relation to powers of seizure contained in any enactment. The same reasoning
applies to the obligation to return excluded and special procedure material under clause 36; it
will apply to all powers of seizure in Falkland Islands laws.

The Codes of Practice are included in Schedule 3 — see Part 7 below.
The relevant text of PACE is annotated at Archbold 2013 Ed. paras.15-92 to 15-102.
The CJPA 2001 provisions are annotated at paras.51-103 to 51-126.
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Notes on clauses
Clause 25 defines terms that are used in this Part but are not defined in clause 2, including the
‘relevant time” when something is in a person’s possession. It is based on s.66 of the 2001 Act.

The term *document’ is defined in the Interpretation & General Clauses Ordinance to mean “any
publication and any matter written, expressed or described upon any substance by means of
letters, characters, figures or marks, or by more than one of these means.”

Clause 26 provides that seizure of a document can include taking a copy and can include
electronic copies. It is based on s.63 of the 2001 Act.

Clause 27 confers on a police officer who is lawfully on premises the power to seize anything on
the premises if the officer reasonably believes the thing has been obtained by an offence, or that
it is evidence in relation to an offence, and that it is necessary to seize it to prevent it being
hidden, lost, damaged, altered or destroyed. The power does not extend to items subject to legal
privilege as defined in clause 15 i.e. communications between a lawyer and a client.

The clause also empowers a police officer to require any information stored in electronic form
which the officer believes as mentioned to be produced in a form in which it can be taken away
and read.

Clause 28 extends the powers of seizure under this Ordinance or any other Falkland Islands
legislation to computerised information on the same basis as in clause 27.

Clause 29 requires the officer to give the occupier of the premises or owner of the thing a record
of what was seized, and to allow the person access to it for the purpose of making a copy.
However, there is no duty to grant access to material or to allow copying of it, if to do so would
prejudice the investigation or any resulting criminal proceedings.

Clause 30 provides that a thing that has been seized may be retained for as long as is necessary in
the circumstances, e.g. for use in a trial, or to establish the identity of the lawful owner. If
something was seized because it might be used to cause injury or damage or to interfere with
evidence or assist escape it cannot be retained if the person from whom it was seized is released
without charge or on bail. Nor can a thing be retained as evidence if a photograph of it would
suffice as evidence.

Clause 31 provides an additional power to seize things found on premises that are being searched
under the powers in Part 2, in order to ascertain whether they might contain something that can
be seized under section 27. This additional power includes anything in which or on which the
suspect item is found if the suspect item cannot readily be separated from it in order to check
whether the suspect item is something that can be seized.

Clause 32 provides an additional power of seizing things found on a person who is being
searched under the powers of search in Part 2, in order to ascertain whether they might be or
contain something that can be seized under section 27.

Clause 33 requires written notice to be given to occupiers of premises and to persons from whom
things are seized of the exercise of a power of seizure under clause 31 and 32. The notice must
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tell the person about the right to be present at an examination of the thing and the right to apply
to the court for the return of the thing under sections 40 to 42.

Clause 34 regulates the examination and return of property that has been seized under the
additional powers conferred by clauses 31 and 32. The examination must be carried out as soon
as possible, and any item not suspect (i.e. an item that cannot be seized under clause 27) must be
separated from suspect items if that is reasonably practicable.

Clause 35 imposes an obligation to return items that have been seized but are found to be subject
to legal privilege, as defined in clause 15. They must be returned as soon as reasonably
practicable.

Clause 36 regulates the return of items that are excluded or consist of special procedure material,
as defined in clauses 16 to 19. It creates an obligation in certain circumstances to return excluded
and special procedure material that has been seized under a relevant power and the retention of
which is not authorised under clause 37.

Clause 37 authorises the retention of property that has been seized if there are reasonable
grounds to suspect that it has been obtained in the commission of an offence, or is evidence in
relation to an offence, and it is necessary to retain it to prevent it being hidden, lost, damaged,
altered or destroyed (i.e. the same grounds as for seizure under clause 27).

Clause 38 limits the power of retention in relation to property seized under the additional powers
in clauses 31 and 32. Such property can only be retained if the item itself could be seized under
the powers in clause 27 i.e. it is itself evidence of an offence etc. In the CJPA there is a list of
UK laws that also confer powers of retention of seized property. This clause adopts a more
broad-brush approach by referring to all written laws and enactments in force in the Falkland
Islands that confer powers to seize property.

Clause 39 specifies the persons to whom seized property is to be returned, if there is an
obligation to return property. It must be returned to the person from whom it was seized (or the
occupier of the premises, if it was seized from premises), unless some other person appears to
have a better right to the property. If there is a dispute, the property can be retained until the
dispute is resolved.

Clause 40 entitles any person with an interest in seized property to apply to the Magistrate’s
Court for return of it and specifies the grounds. The grounds are that there was no power to make
the seizure; or that the property included items that have legal privilege, or excluded material or
special procedure material. The court can give directions about examination of the property, etc.
The court can order the retention of the property if it would be liable to be seized again on being
returned. The ‘persons with an interest’ in the property include the person from whom it was
seized and a person who had custody of it at the time of seizure.

Clauses 41 and 42 impose an obligation to ensure that property that has been seized is made
secure if a court so orders on an application made under clause 40. This is so that e.g.
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commercial advantage cannot be taken of the seizure of property, or it cannot become a security
risk etc.

Clause 41 sets out the circumstances in which there is a duty to ensure the security of the
seized property if a person applies for its return.

Clause 42 describes the duty as being the duty to ensure that the item is not examined, copied
or put to any unauthorised use except with the consent of the applicant or an order of the
Magistrate’s Court.

Clause 43 regulates the way in which property that is inextricably linked to seized property is to
be dealt with. It extends the duty to secure to property that has been seized under the additional
powers in clauses 31 and 32 but which has been retained, even though not itself suspect in terms
of clause 27, if the reason for retaining it is that it is inextricably linked to property that has been
seized and is suspect. The test for being inextricably linked is the same as for not being able to
separate property to which a suspect item is attached under clauses 31 and 32.

PART 4 - POWERS OF ARREST WITHOUT WARRANT
Introduction
Part 4 confers powers of arrest without warrant on police officers and other persons. It does not
displace other statutory powers of arrest without warrant. Powers of arrest on warrant contained
in various enactments are also not affected, though the procedure in police detention after such
an arrest is governed by Parts 5 to 9. Common law powers of arrest without warrant are
preserved.

Part 4 is based mainly on Part Il (sections 24 to 32) of the UK PACE Act 1984 as amended by
various UK Acts, namely the Children Act 1989, the Criminal Justice & Police Act 2001, the
Police Reform Act 2002, the Criminal Justice Act 2003, the Courts Act 2003, the Criminal
Justice & Public Order Act 2004 and the Serious Organised Crime & Police Act 2005.

This Part will replace and amplify Part XIII (sections 198 to 205) of the Criminal Justice
Ordinance. However, section 201 relating to the use of force in making an arrest will appear in a
later part, as a general provision, based on s.117 of PACE.

The relevant text of PACE is annotated at Archbold 2013 Ed. paras.15-127 to 15-152.

Place of custody

A policy issue raised by this Part is whether places other than Stanley Police Station should be
designated for purposes of taking persons arrested, or requiring arrested persons to report. The
UK uses the phrase ‘a police station’ and the Criminal Justice Ordinance follows that, but it does
not make sense in the Falkland Islands context. It would be appropriate to have other places
designated for receiving arrested persons and answering to bail and even detaining for short
periods. See also Parts 5 and 6 for further implications.

This Part therefore uses the phrase ‘lawful place of custody’ (which is used sometimes in the UK
legislation). It is defined in clause 2 to mean any police station, or any other place designated in
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writing by any police officer of the rank of inspector or above in relation to a particular
investigation. The term *“police station’ is defined to mean Stanley Police Station or the Mount
Pleasant Guard Room or any place designated by the Governor as a police station.

Notes on clauses

Clause 44 empowers a police officer to arrest without warrant a person who is about to commit
an offence, is committing an offence or whom the officer reasonably suspects is about to commit
or is committing an offence. The power applies to any offence, but is limited to situations where
the officer reasonably believes the arrest is necessary for one of a number of specified purposes
e.g. to obtain the person’s name or address, to prevent the person causing injury or damage, to
protect children etc. (sub-clause (5)). There is no power to arrest without warrant a person
committing an offence merely because the person is not ordinarily resident in the Falkland
Islands but that might be a relevant consideration under sub-clause (5)(f).

Clause 45 empowers persons other than police officers to arrest without a warrant, but the
grounds are narrower, so that e.g. the offence that is about to be committed must be an
imprisonable offence, and the justifications are limited to preventing the person from causing or
suffering injury, causing loss or damage, or ‘making off’ i.e. running or driving away before a
police officer can take charge.

Sub-clause (5) excludes offences under sections 536 to 547 of the Crimes Ordinance 2014. These
are offences of stirring up racial or religious or sexual orientation hatred. The reason for
excluding them is to avoid inflaming racial or religious or sexual orientation tension by removing
the right of the public to arrest someone for e.g. a race hate speech. Private arrests for racially
aggravated assaults etc. will however still be possible.

Clause 46 saves existing powers of arrest without warrant conferred on police officers or other
persons by other written laws of the Falkland Islands (i.e. not UK applied laws.). This reverses
the repeal effected by s.201 of the Criminal Justice Ordinance but is appropriate as such powers
are needed in the context of their respective laws e.g. arrest by customs officers, or arrest for
being drunk and disorderly in a public place. The exercise of the powers will however be
governed by Parts 5 to 9 and other provisions of this Ordinance.

Clause 47 is based on section 63A of UK PACE Act which was introduced by the Crime &
Security Act 1010 and replaced section 27. It gives effect to Schedule 2 which is based on
Schedule 2A to PACE - see also clause 95(11). The Schedule refers to powers to take
fingerprints contained in Part 6.

Clause 48 says that a person who is arrested must be told that he or she is under arrest and must
be given the reasons for it, even if the fact of arrest and the reason for it are obvious. This rule
does not apply if the person escapes from arrest before being told the reason.

Clause 49 says that a person who attends voluntarily at a place of lawful custody to assist an
investigation must be allowed to leave unless arrested.

Clause 50 provides that a person who is arrested elsewhere than at a place of lawful custody
must be taken to the place of lawful custody as soon as practicable, and released if there are no
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grounds for keeping him or her. The UK provisions about desiginating a police station are
replaced by the concept of a place of lawful custody.

Clauses 51 to 54 are based on sections of the UK PACE Act which enable bail to be given by
police officers elsewhere than at a place of lawful custody, e.g. at the scene of a crime or in
hospital. (This is sometimes known as ‘street bail’).

Clause 51 says that a police officer may release on bail a person who is arrested elsewhere
than at a place of lawful custody.

Clause 52 requires a notice to be given setting out the conditions of bail. They are limited to
a requirement to attend a place of lawful custody.

Clause 53 says that a person who is released on police bail can be re-arrested without warrant
if new evidence justifies it.

Clause 54 enables a custody officer to vary the conditions of bail on request by the person to
whom bail was granted at a place of lawful custody.

Clause 55 enables the Magistrate’s Court or Summary Court to vary the conditions of bail
granted by a custody officer, on request by the person to whom bail was granted.

Clause 56 enables a police officer to arrest without a warrant a person who has been released on
bail under Clause 51 but fails to attend the place of lawful custody at the specified time.

Clause 57 says that if a person is detained for an offence and is about to be released, but a police
officer wishes to arrest the person for another offence, that arrest must be done before the
release; this avoids a ‘cat and mouse’ situation.

Clause 58 enables the police to search a person who is at a place other than a place of lawful
custody after an arrest. The search is limited to anything the person might use to assist the person
to escape from lawful custody or that might be evidence relating to an offence. If the person was
arrested on premises, the premises can be searched, but only for things for which the person
could be searched. The power to search a person does not include removal of clothing (except a
coat, jacket or gloves) or search of the mouth. The power to search premises is limited to a
dwelling place. The powers of retention are also limited.

Schedule 2 is given effect by clause 47 and is also applied by clause 95(11). It relates to
attendance at a place of lawful custody for the taking of fingerprints and samples.

PART 5 - POLICE DETENTION
Introduction
Part 5 regulates police detention (as distinct from detention by a court.) It is based on Part 1V of
the UK PACE Act (sections 34 to 47) as amended by various UK Acts. It replaces and amplifies
Part X (sections 150 to 164) of the Criminal Justice Ordinance. It is similar to Chapter 4 of Part
Il of the Falkland Islands draft PACE Bill of 2006 duly updated. There is material from recent
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UK statutes, including the Children Act 1989, Criminal Justice & Public Order Act 1994,
Criminal Justice & Police Act 2001, Police Reform Act 2002, Criminal Justice Act 2003, Courts
Act 2003, Serious Organised Crime & Police Act 2005, Drugs Act 2005, Police and Justice Act
2006, Coroners & Justice Act 2009, Police (Detention & Bail) Act 2011 and Police Reform &
Social Responsibility Act 2011.

The PACE Act provisions about designating police stations where arrested people can be held in
custody are omitted, as there is only one police station in the Falkland Islands. The concept of a
‘place of lawful custody’ adopted in Part 4 is carried over to this Part.

The PACE Act requires a custody officer to be appointed for each place of lawful custody who
will make initial decisions about the detention of arrested persons brought to that place. The
requirement is adopted, but modified by making the desk officer successively on duty at each
such place the custody officer. The more senior officer on call at each such place becomes the
‘reviewing officer’, with power to review the decisions of custody officers.

The PACE Act requires custody officers to obtain the advice of the Crown Prosecution Service
on whether detained persons should be charged or released. This requirement becomes a
requirement to consult the Attorney General.

The Part gives functions about bail decisions and extension of detention to the Summary Court
as well as the Magistrate’s Court.

The Part sets time limits on the period of detention without charge (‘custody time limits’). The
basic rule is that a person must be charged within 24 hours of being arrested, but a senior officer
may authorise detention for up to 36 hours, and a court may allow extensions of up to a
maximum of 96 hours. (The Part requires the courts to sit on weekends and public holidays for
considering extensions beyond 36 hours). A person who is in custody must then be brought to
court within 72 hours of being charged.

The Part does not provide for the use of video conferencing for decisions about detention; nor
does it provide for ‘live link bail’, though it does provide for bail away from a place of lawful
custody.

The Part recognises the right of a detained person to the services of a legal practitioner (i.e. a
lawyer), at the person’s own expense. The term ‘legal practitioner’ is defined in clause 2 by
reference to the Legal Practitioners’ Ordinance.

As with other PACE Parts of the Bill, there is a Code of Practice governing the detention of
arrested persons. (See Code C in Schedule 3).

As with other PACE Parts, the rank for the performance of many police functions is reduced
from Inspector to sergeant. However, continued detention after 24 hours can only be authorised
by an officer of the rank of inspector or above.

The relevant text of the UK PACE Act is annotated at Archbold 2013 Ed. paras.3-136 to 3-172.
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The relevant UK rules are in Part 18 (Warrants for arrest, detention or imprisonment) and Part 19
(Bail and custody time limits) of the Criminal Procedure Rules 2012.

Notes on clauses

Clause 59 requires there to be custody officers at each place of lawful custody. They will be
responsible for making and keeping the custody record at that place and making decisions about
detention. The “custody record’ is a record of particulars relating to the custody of a person who
is arrested and brought to the place of lawful custody. The “custody officer’ is each police officer
who is on desk duty when an arrested person is brought to the place of lawful custody and when
decisions about the person’s detention fall to be made and recorded. The ‘reviewing officer’ for a
place of lawful custody is an officer of the rank of sergeant or above who is on call for that place
when custody decisions are to be reviewed. A custody officer or reviewing officer should not be
involved in the investigation of the offence for which a person was arrested.

Clause 60 imposes limitations on keeping an arrested person at a place of lawful custody. A
custody officer must release a person once it becomes apparent that the original grounds for
detention have ceased to apply and there are no other grounds for detention. A person who was
unlawfully at large when arrested need not be released.

Release must be without bail unless further investigations are needed or proceedings are likely
for the offence. The decision whether to grant bail, and if so, on what conditions, is governed by
Part 9.

The provisions also apply to people arrested for failing a breath test under the Road Traffic
Ordinance, and a person who attends the place of lawful custody to answer to bail.

Clause 61 sets out the functions of custody officers in relation to persons in custody. They must
make various decisions as to whether continued detention is justified, release people, on bail if
appropriate, and keep a record of the decisions and action taken.

The custody officer must decide whether there is sufficient evidence to charge the person with an
offence and may detain the person for as long as is necessary to make that decision. If the officer
decides there is not enough evidence the person must be released either on bail or without bail,
unless there is a need to secure and preserve evidence or to question the person, in which case
the person may be detained.

If the custody officer decides that there is sufficient evidence to charge the arrested person, the
person must be charged and released with or without bail. Persons released on bail must be
informed as to whether a decision to prosecute has been made.

A person may be detained if a sample is required to be taken or if the person is not in a fit state to
be released.

The duties under this section must be carried out as soon as practicable. The term “relevant
time” used in (11) is defined in clause 69(2).
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Clause 62 is new, but appears in the Falkland Islands PACE Bill of 2006 and is based on UK
PACE Act 1984 ss.37A and 37B inserted by CJA 2003. It gives a role to the Attorney General
(acting as the DPP) in the formulation of charges by a custody officer. The AG can issue
guidelines as to the information required for such decisions to be made.

Clause 63 prescribes what happens if a person fails to answer to bail, after being released under
clause 61. Further bail can be granted if appropriate. It also provides for the situation where the
AG’s decision has not been given under clause 62.

Clause 64 makes further provisions about release on bail under clause 61 or 63. Decisions under
this clause and clauses 65 and 66 are made by the custody officer. Under sub-clause (1) the
officer can appoint a different or additional time from that set under the original bail. (The
setting of time is a normal condition of bail, as clause 77 makes clear). This further condition
must be made in writing and does not otherwise affect the conditions of bail. Sub-clauses (4) and
(5) make provision for the keeping in custody of a person, in particular if the person is not in a fit
state to be dealt with.

Clause 65 sets out what should happen to a person detained at the police station once he or she
has been charged, other than on a warrant endorsed for bail. The person should be released
unless one of a number of conditions is met. They include situations where the person’s name or
address cannot be ascertained; there are grounds for believing the person will not answer to bail,
or will commit another imprisonable offence; a sample is required (in which case detention for
up to 6 hours is allowed); there is a need to prevent harm to others or property; or detention is for
the person’s own protection.

In the case of a youth, he or she should be sent to a segregated area of the police station.

The term “warrant endorsed for bail” has its natural meaning. The term ‘youth’ means a child or
young person as in clause 2. “Imprisonable offence” is defined in clause 2 to mean an offence for
which imprisonment can be imposed as a penalty (other than for non-payment of a fine.) A
written record must be kept of decisions under this section.

Clause 66 requires persons who are detained to be treated in accordance with this Ordinance and
any relevant code of practice issued under it. All matters relating to such persons which are
required to be recorded must be recorded in the custody record.

The custody officer may transfer custody of a person to an investigating officer or other officer
but on the person being returned into the custody of the custody officer, he or she must also
receive a report from that officer as to how the Ordinance and codes have been complied with
during that time.

If a higher ranking officer orders a person to be treated differently, the custody officer must
report the matter to the Chief Police Officer.

Clause 67 requires reviews of detention to be carried out every few hours by the reviewing
officer, and requires the officer to consider representations by or on behalf of the person detained
(unless the person is asleep or unfit to make them due to his or her condition or behaviour). In
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certain circumstances the reviews may be postponed and in such cases they must be carried out
as soon as practicable.

If the reviewing officer is given conflicting directions by a higher ranking officer, the reviewing
officer must refer the matter to the Chief Police Officer.

Clause 68 provides that the telephone may be used for the purpose of a review under section 67.
It sets out the manner in which this is to be conducted, who has a duty to make the required
record and how representations are to be heard.

Clause 69 provides that a person cannot be detained for longer than 24 hours without being
charged, unless the period is extended by authorisation under clause 70 or order of a court under
clause 71. The custody time limit runs from when the person arrives at the place of lawful
custody unless the person was arrested outside the Falkland Islands or attends the place
voluntarily. Different considerations apply when the person is removed to a hospital for
treatment. Sub-clause (7) prohibits persons released from police detention being rearrested for
the same offence without warrant unless new evidence has come to light since their release.

Clause 70 enables detention of a person without charge to be continued for up to 36 hours if a
police officer of the rank of inspector or above considers it necessary in order to secure or
preserve evidence relating to an offence for which the person is under arrest or to obtain such
evidence by questioning the person. The officer must be satisfied that the offence is imprisonable
and that the investigation is being carried out diligently and expeditiously. The authorisation can
be given by telephone. A legal practitioner can also make representations by telephone. The
person detained must be informed of the grounds of continued detention and this must be
recorded. The person must be reminded of the right to have legal representation and to have
someone informed of their arrest, if that has not already been done. At the end of the 36 hours
the person must be released unless charged or unless further detention is authorised under clause
71.

Clause 71 allows detention for a further period on a warrant by the Magistrate’s Court or the
Summary Court. This is an informal hearing, not a court session, and in the Summary Court can
be conducted by two justices of the peace — see clause 73(1).

The application is made on oath by a police officer. A copy of the information on which the
application is based (including the nature of the offence, the nature of the evidence, the inquiries
undertaken and proposed and the reasons for requesting an extension) must be provided to the
person detained and the person must be brought before the court. Sub-clause (3) states the
person’s entitlement to be legally represented at the person’s own expense. Further detention
may be authorised under this section for up to 36 hours.

Clause 72 allows for further detention on a warrant by the court in certain circumstances. See
clause 73(1) for the composition of the court. Such extension can take detention up to 96 hours
from the “relevant time”. The basis for the making of such an extension is similar to that of the
original warrant (although of course the police will need to justify their actions since that warrant
was issued).
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Clause 73 says that an application under section 71 or 72 can only be made on the authority of an
officer of the rank of inspector or above. It also states the composition of the courts that can issue
warrants under those sections. They sit otherwise than in open court, and the Summary Court
consists of 2 justices only. The clause requires the courts to sit on weekdays and public holidays
for hearing an application under section 71 or 72. The clause further says that any reference to a
period of time or a time of day is to be treated as approximate only.

Clause 74 requires a person who has been charged to be brought before the Magistrate’s Court or
the Summary Court as soon as practicable, and in any event within 72 hours. (This means the full
court sitting as such). Sub-clauses (2) and (3) provide for situations where the court might not be
sitting at the required time or the person is in hospital and not well enough to be brought before
the court.

Clause 75 confers on police officers a power of arrest without warrant of a person who fails to
answer bail, or who has breached the conditions of the police bail.

Clause 76 deals with the grant of bail by police officers after arrest. Normal bail conditions
available in criminal proceedings apply to release on bail under this section i.e. appointing of a
time and place for appearance, taking of recognizances and sureties. The general rules about bail
in criminal proceedings are in Part 9. The clause provides for the setting of a date to appear
before the court, which must be the first date that is convenient to all parties on which the
appropriate court can sit.

The court can then set bail, and in doing so can vary the conditions attached by the police.

Clause 77 applies to police bail the rules about conditions of bail in Part 9 with certain
modifications. The police officer granting bail must give reasons in order to assist persons who
may later review the decision.

Clause 78 provides that a person who is re-arrested for jumping bail is subject to the same rules
as a person who is arrested for an offence.

Clause 79 is a requirement for police records to be kept about persons in police detention. The
Chief Police Officer must keep written records listing annually the numbers of persons detained
for over 24 hours, the number of warrants for further detention applied for and the results of the
applications.

Clause 80 is a saving for the prerogative writ of habeas corpus. It also saves powers of detention
for immigration offences.

Clause 81 relates to the detention of youths. It requires the custody officer to inform the parent or

guardian or other relevant person whenever a youth is detained. The supervisor must also be
informed if there is an extant supervision order in relation to the youth.
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PART 6 - QUESTIONING AND TREATMENT OF PERSONS BY POLICE
Introduction
Part 6 deals with the questioning and other treatment by the police of arrested persons at the
police station and other approved places. In particular it deals with the taking of samples and the
searching of persons. It replaces and expands Part XI of the Criminal Justice Ordinance. It is
similar to Chapter 5 of Part Il of the Falkland Islands draft PACE Bill of 2006, but with recent
UK changes included.

Part 6 is based on Part V (sections 53 to 64) of the UK PACE Act as amended and expanded by
various Acts, including the Criminal Justice Act 1988, Children Act 1989, Criminal Justice &
Police Act 2001, Police Reform Act 2002, Extradition Act 2003, Criminal Justice & Public
Order Act 2004, Drugs Act 2005 and Serious Organised Crime & Police Act 2005. Clauses
QT17 to QT33 on retention and destruction of samples and DNA profiles are based on recent UK
law in Part 1 of the Protection of Freedoms Act 2012. This replaced the law introduced by the
Crime & Security Act 2010 and is intended to comply with the human rights norms established
in the EU.

The Protection of Freedoms Act has not yet come fully into operation in the UK but is
presumably intended to become the law in England & Wales on the destruction and retention of
samples and DNA profiles.

The Part does not give any powers to justices of the peace or the Summary Court.

The Part allows searches etc. to take place at any place of lawful custody. This term is defined in
clause 2 as meaning a police station, or any other place designated in writing by a police officer
of the rank of inspector or above in relation to a particular investigation.

The Part retains the requirement for consent to be given before an intimate sample can be taken,
but does not require consent before an intimate search is undertaken. A search can be conducted,
but not for the taking of an intimate sample.

The Part differs from the UK law in not having a concept of ‘recordable offence’ or ‘arrestable
offence’ or ‘“indictable offence’. The distinction is between imprisonable offences (i.e. those for
which a sentence of imprisonment can be imposed, as distinct from only a fine) and others.

The Part also differs from the UK law in reducing the seniority of the police officer by whom
certain action can or must be taken. If authorisation is required for an action by another police
officer it must be given by an officer of the rank of sergeant or above, but in some cases requires
the rank of inspector or above.

The Part removes the requirement for a ‘trigger offence’ to justify a sample being taken for a
drug search. See the formulation in clause 96(2) and (3). There is therefore no Schedule of
trigger offences. However, there is still a requirement for consent to be given before a drug
search can be conducted.
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The Part differs from the UK law in respect of offences committed outside the Falkland Islands.
In UK law, an offence committed outside the UK which would be an offence in a place outside
the UK can justify taking of samples and searching. This means that behaviour by a person
which is not an offence in the Falkland Islands, such as adultery, could justify taking of samples
and searching the person. The preferred approach for the Falkland Islands is that only behaviour
which would also be an offence in the Falkland Islands renders the person liable to the taking of
samples or searching. The Part therefore inserts an ‘and’ in the relevant paragraphs. See clauses
85(10), 91(13), 94(9) and 113(3).

The Part does not include provisions about a Biometric Data Commissioner, national DNA
database, or Secretary of State guidelines, as in the UK. It does however give the Governor, after
consulting the Criminal Justice Council, power to make regulations about the storage of and
access to samples and databases — see clause 117.

This Part, and the PACE parts generally, do not include special provisions relating to drug
trafficking offences as in the UK Drug Trafficking Act 1994. Nor do they incorporate the
additional powers under the Regulation of Investigatory Powers Act 2000 or the Terrorism Act
2000.

Codes of Practice governing criminal investigations, searches and taking of samples are in
Schedule and will have the force of law in the Falkland Islands under the authority of Part 7.

There is a commentary on the relevant UK PACE Act provisions at Archbold 2013 Ed. paras.
15-155 to 15-203

Notes on clauses

Clause 82 defines various terms used in the Part that are not defined in clause 2 or in the
Interpretation & General Clauses Ordinance. It also explains what is meant by an insufficient
sample.

The term ‘relevant material’ is used to mean section 98 material i.e. fingerprints and DNA
profiles.

Clause 83 abolishes existing powers of search of detained persons by police officers. Although
the existing powers were abolished by s.165 of the Criminal Justice Ordinance, there might be
new UK powers that have become part of the Falkland Islands law since then so the abolition is
repeated. The abolition of common law powers is stated to be retained, only.

The abolition does not apply to searches of stopped and arrested persons under Part 5. Nor does
it apply to searches by non-police officers e.g. customs officers. Specific search rules in other
Parts or in the Crimes Ordinance 2014 are not needed, unless there are other powers related to a
search which should remain in effect. Any power to search persons detained at a place of lawful
custody given by a future enactment will need to match with this Part.

Clause 84 requires the custody officer to ascertain and record everything which a detained person
has with him or her. If necessary for this purpose, the person may be searched i.e. the disclosure
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of property will be voluntary in the first instance. Anything that might be used to cause injury or
damage or to assist an escape can be seized. Searches must be by an officer of the same gender.

Clause 85 enables an officer of the rank of sergeant or above to authorise a search of a person to
ascertain the person’s identity. This can include the taking of photographs; but see clause 115
for further rules on photographing suspects.

Clause 86 enables an officer of the rank of inspector or above to authorise an intimate search of a
person if the officer believes the person might have concealed drugs or things that could be used
to cause injury. Intimate searches can only be carried out at a place of lawful custody or a
medical establishment. An adverse inference can be drawn from failure to consent. People who
are searched must be given reasons, and the Chief Police Officer must make an annual report
about intimate searches made under this section.

Clause 87 enables an officer of the rank of inspector or above to authorise the taking of X- rays
and ultrasound scans if the officer thinks a person has swallowed drugs. The consent of an
appropriate person is required, and the procedure can only be carried out at a medical
establishment. An adverse inference can be drawn from failure to consent. The Chief Police
Officer must make an annual report about X-rays and scans taken under this section.

Clause 88 provides that a person who is arrested has the right to have a person informed of the
arrest. Delay in informing a person is permitted in certain circumstances.

Clause 89 provides additional protection for children and young persons who are arrested. The
identity of the person responsible for welfare of the child or young person must be ascertained if
possible, and that person told of the arrest.

Clause 90 provides that an arrested person is entitled to have access to legal advice if the person
SO requests, but delay in providing such access is permissible in certain circumstances.

Under the present Legal Aid scheme a person in custody at the police station is entitled to free
legal advice and assistance. However this has not been referred to in the Bill to avoid
amendments having to be made should the Legal Aid scheme be altered in the future.
Arrangements will be made with the Chief of Police to ensure that the suspect’s Notice of Rights
includes the information that legal representation will be free under the Legal Aid scheme, which
can then be easily altered should the position ever change.

Clause 91 prohibits the taking of a person’s fingerprints without the written consent of the person
unless the person is arrested for an imprisonable offence or has been charged with such an
offence, and had not had his or her fingrprints taken previously. Fingerprints can also be taken of
a person who is convicted of an imprisonable offence, or if there is a doubt about the identity of a
person who answers to bail. Sub-clause (16) provides for electronic fingerprinting by a device
approved by the Governor in Council.

Clause 92 permits impressions of footwear to be taken, but only with the appropriate consent

unless the person is detained for an imprisonable offence. The term ‘appropriate consent’ is
defined in clause 82.
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Clause 93 permits the taking of intimate samples on the authority of an office of the rank of
inspector or above, and with the appropriate consent. The manner and place of the taking of a
sample are prescibed. The court may draw adverse inferences from a person’s refusal to consent
to the taking of an intimate sample.

Clause 94 permits the taking of other samples from a person without the appropriate consent in
certain circumstances. The terms ‘intimate sample’ and ‘non-intimate sample’ are defined in
clause 82. Sub-clause (18) provides for electronic taking of impressions by a device approved by
the Governor in Council.

Clause 95 enables fingerprints, footwear impression and samples to be compared with similar
evidence taken previously in the Falkland Islands by other public authorities, or taken by an
equivalent authority outside the Falkland Islands. This is known as a ‘speculative search’ as the
section heading indicates. Schedule 2 governs the taking of fingerprints and taking of samples at
a police station or other place of lawful custody.

Clause 96 provides additional powers for the taking of urine samples or non-intimate samples
from a person who has been arrsted for or charged with an offence under the Misuse of Druges
Ordinance or if an officer suspects that misuse of a Class A drug or Class B drug caused or
contributed to an imprisonable offence for which the person has been arrested or charged. The
clause does not include the requirement as in the UK Act for the Governor to notify the Chief
Police Officer that the place of lawful custody has the necessary facilities, as if they do not exist,
testing will not be done.

The terms ‘Class A drugs’ and ‘Class B drugs’ are defined in clause 82 by reference to the
Misuse of Drugs Ordinance.

Clause 97 is supplementary to clause 96. It creates an offence of failing to provide a sample
under that section. It also requires the authorisation to be given in writing and recorded

Clauses 98 to 114 are expanded versions of provisions that were originally sections 176 and 177
of the Criminal Justice Ordinance based on section 64 of the UK PACE Act. They are now
replaced by sections 63D to U of PACE by Part 1 of the UK Protection of Freedoms Act 2012.
They require fingerprints and DNA profiles to be destroyed after 3 years if the person from
whom they were taken is not convicted. Footwear impressions must also be destroyed. However,
such material can be retained if a person is convicted, or if the Chief Police Officer judges that
there is a need to retain them. Provision is made for application to a court for an extension of the
period. Samples and DNA profiles obtained unlawfully must be destroyed. Copies must also be
destroyed or rendered inaccessible. Nothing is said about computer records, as such, but they
would be records like any others and subject to the general rules.

Clause 100(5)(c) gives power to the Governor in his or her discretion the power to authorise

retention of DNA material on a written application by the Chief Police Officer. In the UK it is
the Commissioner for the Retention and Use of Biometric Material.
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Clauses 106 and 113 use the term *“national security’. This is defined in clause 2 to include the
Falkland Islands, other Overseas Territories, the Crown dependencies and the UK. (The UK
PACE Act uses “national security’ but does not define it).

Clause 114 excludes from the rules about retention and destruction certain other material which
is governed by other legislation.

Clause 115 is based on section 64A of PACE but is placed after the later sections as it does not
relate to the taking and destruction of samples. It permits a person who is detained at a place of
lawful custody to be photographed with or without the appropriate consent. It also permits a
person who is elsewhere than at a place of lawful custody to be photographed without consent if
the person has been arrested for an offence or given a fixed penalty notice under the Road Traffic
Ordinance. The purposes for which the photograph can be used are specified in sub-clause (4).
(A CCTV camera at a place of lawful custody would probably not count as a ‘photograph’ which
is a permanent record of a face).

Clause 116 is a reminder that audio and visual recordings of interviews with suspected may be
made, but that they are governed by the relevant Code of Practice.

Clause 117 enables the Governor, after consulting the Criminal Justice Council, to make
regulations about the storage of and access to samples and DNA profiles.

Schedule 2 is given effect by clause 47 and is also applied by clause 95(11). It relates to
attendance at a place of lawful custody for the taking of fingerprints and samples.

PART 7 - CODES OF PRACTICE

Introduction

This Part gives effect to Schedule 3 which contains a number of Codes of Practice for the
guidance of the police in the performance of their functions under the PACE Parts of the
Ordinance. The Part is based on provisions of the UK PACE Act and the Criminal Procedure &
Investigations Act 1996 as amended. There are no equivalent provisions in the Criminal Justice
Ordinance, although Codes of Practice ‘A’ to ‘E’ were issued some years ago purporting to be
made under s.137 of the Criminal Justice Ordinance 1989. That Ordinance (now Title 24.1) does
not in fact give power to issue codes of practice, and it is a mystery as to how the existing PACE
Codes of Practice came into being or what their status is. This situation was remedied earlier in
2014 by publishing abbreviated Codes of Practice (See ExCo Paper 42/14).

Part 11l of the Criminal Procedure & Investigations Ordinance (Title 24.4) is based on sections
23 and 24 of the UK CPI Act 1996 and contemplates the issuing of a code of practice on criminal
investigations. It refers to an ‘English code’ being used meanwhile; this was the Home Office
code issued under the CPI Act which was adopted, with minor modifications, as the Falkland
Islands code by the Code of Practice in Relation to Disclosure Order 2003 (Title 24.4.1). That
has become the ‘Disclosure Code’ included in Schedule 4 pursuant to clause 120.

The Falkland Islands PACE Bill of 2006 included (at clauses 76 and 77) provisions similar to
sections 66 and 67 of UK PACE and this Part does the same. It also has provisions similar to
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sections 21A to 25 of the CPI Act and section 60 and 60A of PACE. However, rather than
empowering the Governor to issue Codes of Practice, it sets them out in Schedule 3 so that they
are enacted by the legislature. The Governor is then given power, after consulting the CJ
Council, by order to amend Schedule 3 by amending, adding or deleting any Code of Practice.

The UK Acts have been amended by the Criminal Justice & Court Services Act 2000, Criminal
Justice & Police Act 2001, Police Reform Act 2002, Criminal Justice Act 2003, Serious
Organised Crime & Police Act 2005 and Protection of Freedoms Act 2012. Provisions of the UK
Terrorism Act 2000 which require a code of practice are not included as the additional powers of
arrest, search etc. in that Act are not included in the Bill. Provisions of the UK Equality Act 2010
which are not being enacted as Falkland Islands law are nonetheless reflected in Code G on
powers of arrest.

There are 9 codes in Schedule 3. The first 5 will replace existing Codes A to E supposedly made
under the Criminal Justice Ordinance, as mentioned above. The Codes are based on similar codes
issued by the Home Office but adapted to the circumstances of the Falkland Islands, and with
references to the CPE Ordinance 2014.

Part 7 does not make any mention of Home Office Circulars or Attorney General’s Guidelines on
these topics as they are too ephemeral to codify and are not legislative in nature. They can of
course be referred to by judges and practitioners.

Codes of practice are discussed in Archbold 2013 Ed. paras. 15-2 to 15-17. See also paras. 15-
173 to 15-177. The text of the codes is in the First Supplement 2013. The Falkland Islands texts
are set out in Schedule 3 to the present Bill.

Notes on clauses
Clause 118 requires there to be one or more codes of practice on search, arrest, seizure, etc. This
requirement is met by Codes A to D and Code G in Schedule 3.

Clause 119 requires the issue of one or more codes of practice on the recording of interviews.
This requirement is met by Codes E and F in Schedule 3 which relate to audio recording and
visual recording respectively. These codes also meet the requirement in Clause 116 for codes of
practice in relation to tape recording and visual recording of interviews.

Clause 120 requires there to be one or more codes of practice on criminal investigations and
records generally. The clause provides examples of disclosure provisions. This requirement is
met by the ‘Disclosure’ Code in Schedule 3.

Clause 121 requires there to be one or more codes of practice on interviews with witnesses who
have been notified to the police by the defendant. This requirement relates to the obligation on
the defence under clauses 220 and 222 to disclose the identity of witnesses they intend to call.
The requirement is met by the ‘Defence Witnesses Code’ in Schedule 3.

Clause 122 empowers the Governor, after consulting the CJ Council, by order to amend, delete
or add to the codes of practice in Schedule 3. The amendment must be published in draft, revised
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if necessary, and submitted to the Legislative Assembly under the negative resolution procedure
(i.e. approved if not negative within 30 days after commencement of the next sitting).

If not disapproved, the code is published in the Gazette and comes into force by order of the
Governor, after consulting the CJC. There is no requirement for consultation with any particular
person or body.

Clause 123 provides that a code of practice is admissible in evidence in all criminal proceedings
and is to be taken into account in deciding any question. Failure to observe a code of practice by
a police officer or any other person to whom it applies does not invalidate action taken but a
provision or failure may be taken into account in deciding any question. Failure by a police
officer to observe a provision of a code can also amount to a disciplinary offence. Sub-clause (6)
provides that any Code of Practice purporting to have been issued under the Criminal Justice
Ordinance 1989 and the Code of Practice set out in the Code of Practice in Relation to
Disclosure Order 2003 cease to have effect upon the commencement of the Part (because the
Schedule 3 codes will then come into force).

Clause 124 requires Codes of Practice to be published on government websites and made
available at civic locations. They must also be available at police stations and other places
designated as places of lawful custody.

CHAPTER 3 - CAUTIONING
PART 8 — SIMPLE AND CONDITIONAL CAUTIONS

Introduction

This Part deals with the giving of a caution to a person who has admitted a criminal offence. A
caution is an ‘out-of-court disposal’, an alternative to prosecution, but becomes part of the police
record relating to the person. It is to be distinguished from the term ‘to caution’ which informs a
suspect of the possible consequences of answering or not answering questions in the course of a
criminal investigation.  Out-of-court disposals allow the police to deal quickly and
proportionately with low-level, often first-time offending which does not merit prosecution. This
allows the resources of the criminal justice system as a whole to be focused on more serious
offending behaviour. It is important that out-of-court disposals are used appropriately and that
their use is understood by practitioners; the Attorney General will be issuing guidance on their
use as a part of the reform programme.

Cautions have been part of police practice in the Falkland Islands for some years, but have not
been governed by Falkland Islands legislation up to now. In the UK, cautions are regulated by
sections 22 and 23 of the Criminal Justice Act 2003 for adults. For young offenders, the previous
system of reprimands and warnings was abolished from 8 April 2013 and replaced with youth
cautions (s.135(1) Legal Aid Sentencing and Punishment of Offenders Act 2012).

This Part provides for one system for adults and youths, in line with current UK law.
There are two types of caution — simple and conditional. A simple caution is to the effect that

although the person admits the offence no prosecution will follow on this occasion. A
conditional caution means that although the person admits the offence, there will be no
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prosecution provided certain conditions are adhered to. The conditions that may be attached must
be appropriate, proportionate and achievable. The aims should be rehabilitation of the offender,
and reparation to the victim of the offence or to the community generally (as, for example, if the
offence is damaging public property). Further guidance can be found at
http://www.justice.gov.uk/out-of-court-disposals

Provision is made in the Part for both types of caution to become spent i.e. to cease to have any
relevance for evidentiary purposes. A simple caution becomes spent immediately, but a
conditional caution only after 3 months, or, if the offence is subsequently prosecuted, at the end
of any rehabilitation period for the offence — see clause 136.

The form of cautions will be included in the published guidelines under clause 135.

Part 29 contains provisions about the use of spent cautions in court — see clauses 637 and 638.
Clause 372 allows spent cautions to be adduced as evidence of bad character in court. These are
exceptions provided for by clause 136.

Archbold 2013 Ed. does not deal with cautions of this kind. There is a commentary in
Blackstone 2013 Ed. at D2.23 to 44. Reference should also be made to the DPP’s guidelines and
various Home Office circulars.

Notes on clauses

Clause 125 contains definitions of terms used in the Part that are not defined elsewhere in the
Bill or in the Interpretation & General Clauses Ordinance.

Clause 126 explains the nature of cautions generally. The decision on whether to give a caution,
rather than prosecute or take no proceedings, is for the AG. Sub-clause (6) provides that a signed
caution becomes part of the police records in respect of the offender and may be produced in any
proceedings as rebuttable evidence of its contents.

Clause 127 sets out in more detail the nature of simple cautions.

Clause 128 sets out the nature of conditional cautions and the contents of a ‘notice of caution’.

Clause 129 says what kind of conditions can be attached to a conditional caution. It limits the
hours that the offender can be required to spend at any specified place.

Clause 130 goes into more detail about the nature of financial reparation conditions. The amount
that can be required to be paid is limited to a fine at level 1 on the standard scale, which is £250
at present.

Clause 131 enables the variation of conditions of a conditional caution in certain circumstances.

Clause 132 says that if the offender fails to comply with the conditions of a conditional caution,
he or she is liable to be prosecuted.
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Clause 133 says that if a person is to be prosecuted for breach of a conditional caution, he or she
is liable to be arrested.

Clause 134 makes various modifications to the PACE provisions of the Ordinance so that an
arrest under clause 132 is treated as an arrest for all purposes.

Clause 135 enables the Governor, after consulting the CJC, to publish guidelines about the
giving of conditional cautions.

Clause 136 defines ‘spent caution’ and prohibits questioning of a person about a spent caution.
The Governor, after consulting the CJC, can create exceptions to some of the prohibitions. The
clause does not extend to “ancillary circumstances’ as in the UK. Nor does it prevent evidence of
a spent caution being adduced in evidence under other specified provisions.

Clause 137 prohibits the unauthorised disclosure of spent cautions for any purpose.

CHAPTER 4 - BAIL
PART 9 — BAIL IN CRIMINAL PROCEEDINGS

Introduction

Part 9 regulates the granting of bail in criminal proceedings, up to the point of sentencing. The
principles stated apply equally to the grant of bail by a court and by a custody officer at a police
station under Part 5. They do not apply to a police officer arresting a person elsewhere than at a
police station (sometimes called ‘street bail”) as to which see clauses 51 to 53 in Part 4. There are
linkages to Part 5 in relation to persons granted bail by the police; see e.g. clause 60(10).

The Part replaces in modern language most of the provisions relating to bail in Part IX of the
Criminal Justice Ordinance. (Some of the Part 1X provisions deal with committal for sentence
etc). The Criminal Justice Ordinance provisions were derived from common law or UK statute.

The Part sets out in clauses 141 to 143 a number of principles for the grant of bail. They are
essentially the same as those in the Schedule to the UK Bail Act 1976 and are already part of
Falkland Islands law by virtue of section 143 of and Schedule 3 to the Criminal Justice
Ordinance. These principles have long been observed in the courts in the Falkland Islands.

The Part incorporates many of the provisions of the UK Bail Act 1976 as amended by
subsequent Acts, including the Criminal Justice & Police Act 2001, Criminal Justice Act 2003,
Courts Act 2003, Criminal Justice & Immigration Act 2008, Coroners & Justice Act 2009 and
the Legal Aid, Sentencing & Punishment of Offenders Act 2012. The Part also incorporates
some provisions of the UK Magistrates’ Courts Act 1980 relating to bail.

The Part deals with bail granted by a court. Bail granted by the police after arrest is governed by
the PACE provisions and is dealt with in Part 5. Section 3A of the Bail Act is at clause 76 and
the limit in section 142 of the Criminal Justice Ordinance on police powers to impose conditions
of bail e.g. place of residence, is relaxed.
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The Part does not include provisions of the UK law relating to residence in a bail hostel, or
‘associated persons’. It does include a power to require electronic monitoring as a condition of
bail. It is anticipated that the electronic monitoring equipment will be readily available for use
by the police.

The Part restates the UK rule that recognisances cannot be taken from persons granted bail, but
only from their sureties. A recognisance is a promise to pay cash, which is pointless if the
defendant absconds. A defendant may however be required to provide non-cash security or a
surety.

The Part refers to ‘conditions’ of bail rather than the ‘requirements’ of bail, except in reference
to a requirement for a surety etc. It enables electronic monitoring of adults as well as youths to
be a condition of bail.

The Part provides that the Magistrate’s Court and Summary Court have the same powers on bail;
but if JPs other than the Senior Magistrate are making a bail decision other than as a court, there
must be two JPs sitting together (and called a ‘judicial authority’). Powers given to a ‘judicial
authority’ under this Part can be delegated to the Clerk of the court if desired, by criminal
procedure rules made under Part 36.

The provisions of the UK Acts other than the PACE provisions are discussed in Archbold 2013
Ed. paras. 3-1 to 3-134 and 3-173 to 3-218.

Notes on clauses
Clause 138 defines some terms used in the Part and makes general statements about how the bail
system works.

Clause 139 sets out some general principles for the grant of bail. No recognisances (i.e. cash)
can be taken from the person in question, but he or she can be required to give security, or to
provide sureties from whom recognisances can be taken. Sub-clause (6) provides for bail
decision by the Supreme Court or a judge to be made on the papers if necessary.

Clause 140 provides that if a court has power to remand a person the court may either remand the
person in custody or on bail. The Magistrate’s Court has the same options when sending a person
for trial or committing a person for sentence. The clause also provides for the continuation of
bail if a person is remanded because of illness or accident.

Clause 141 provides that a person who appears before any court charged with an offence is
entitled to bail, up to the point where the person is convicted, subject to the rules in clause 142.
There are exceptions for cases involving treason and murder, and offences involving the misuse
of drugs call for special consideration.

Clause 142 sets out the grounds on which a court can refuse bail. Sub-clauses (2) to (4) are
derived from the Schedule to the UK Bail Act 1976 and include specific examples of the general
rules. A person who is refused bail is entitled to a written statement of the reasons and to be told
of his or her right to apply to the Supreme Court for bail.
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Clause 143 sets out the kind of conditions that can be attached to the grant of bail, and the
considerations that can apply. The conditions must be only such as will ensure that the person
surrenders to custody, does not commit an offence while on bail, does not interfere with
witnesses, and makes himself or herself available for any report that the court requires. The court
can order a person to surrender his or her passport. A court or a police officer of the rank of
sergeant or above can also order electronic monitoring of compliance with bail conditions. The
list is not exhaustive but sets out the most common conditions of bail.

Clause 144 sets out the conditions under which electronic monitoring of compliance with bail
conditions can be imposed.

Clause 145 is based on the Schedule to the UK Bail Act 1976. It sets out the factors that the court
must have regard to in considering whether to grant bail and on what conditions. They are — the
nature and seriousness of the offence; the character etc. of the defendant; the defendant’s record
in relation to previous bail; and the strength of the evidence, plus any other factors that appear
relevant, including any misuse of controlled drugs.

Clause 146 requires a police officer or a court when granting or refusing bail or varying the
conditions of bail to keep a written record of the decision. The officer or court must give a copy
of the record to the defendant or his or her legal practitioner, whether or not it is requested. The
court must also issue a certificate if it hears a fully argued bail application.

Clause 147 deals with bail in relation to youths. They must be granted bail unless the case is one
of treason, homicide, rape or other serious crime, in which case clauses 161 and 162 apply, or
there are other compelling reasons for refusing it. A parent or guardian who consents may be
required to stand surety for a youth.

Clause 148 enables any court to vary the time at which a person given bail by the police at a
place of lawful custody is to appear. It also enables any court to vary the conditions of police
bail, on application by the Attorney General or the defendant. (Note that variation of police bail
given elsewhere than at a place of lawful custody is governed by clauses 54 and 55).

Clause 149 enables any court to reconsider a bail decision by that court, on the application of the
Attorney General or defendant. It also enables the Magistrate’s Court to vary a bail decision of
the Summary Court when a case is committed for sentence to the Magistrate’s Court, and enables
the Supreme Court to vary a bail decision of either court when a case is sent for trial to the
Supreme Court.

Clause 150 sets out some general principles governing the variation of bail conditions. In
general, it can only be done if new information comes to light. If the person is not before the
court and a decision is made to refuse bail, the court must order the person to surrender to the
court; the person will be arrested if he or she fails to surrender. Reasons for a change of a bail
decision must be given. When an application for variation of bail is made, the court must give
notice of the application and of the grounds for it to the other party. The form of notice can be
prescribed by criminal procedure rules, if desired.
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Clause 151 enables the Attorney General or defendant to appeal to the Magistrate’s Court from a
bail decision of the Summary Court. The defendant may appeal by way of written notice within
14 days of the court decision to withhold bail. If the Attorney General is going to appeal, oral
notice must be given to be given to the court immediately, and the court must remand the
defendant in custody pending hearing of the appeal. The hearing of the appeal must commence
within 2 days of the notice of intention to appeal being received. This is a new provision giving
the Magistrate’s Court appellate jurisdiction as recommended in the 2013 Court Review.

Clause 152 enables a person who applied for bail to the Magistrate’s Court or the Summary
Court to appeal to the Supreme Court against a refusal of bail, or against conditions of bail which
are ‘unacceptable’ to the defendant. The appeal does not require a judge to be in the Falkland
Islands as the appeal can be dealt with on the papers or via a video link, although the hearing
would be in person if there is a judge in the Falkland Islands at the time.

There is no right for the Attorney General to appeal to the Supreme Court against a bail decision.
This is similar to the position in the UK where the prosecution does not have a right of appeal
against the grant of bail by the Crown Court (except, rarely, by way of judicial review). Nor is
there any right of appeal on bail decisions to the Court of Appeal, though that court can grant or
refuse bail in a case which comes before it on appeal, under the Court of Appeal Ordinance.

Clause 153 enables the Magistrate’s Court or Summary Court to grant bail to a person who is
appealing against a decision of the court or who has asked for a case to be stated for the opinion
of the Supreme Court.

Clause 154 empowers the Supreme Court to grant bail to a person who appears before it in
custody on committal or sending from the Magistrate’s Court or who is awaiting disposal of his
or her case or who is appealing to the Court of Appeal. A decision on bail if the person has been
sent or committed from the Magistrate’s Court must be made within 28 days.

Clause 155 describes the system of sureties and sets out the principles for fixing them and the
procedure for taking them. In deciding whether sureties are sufficient, regard may be had to the
surety’s financial resources; his or her character and any convictions; and his or her proximity to
the defendant, in kinship or residence or otherwise. Sureties must be taken by the court or a
police officer of the rank of sergeant or above.

Clause 156 provides for the forfeiture of the recognisances of sureties, or for forfeiture of the
defendant’s security, if the defendant fails to appear as required. If the recognisance or security is
money it must be paid as if it were a fine. Otherwise, it is enforceable as a civil debt.

Clause 157 states the general duty to surrender to bail and makes it an offence for a person to
abscond i.e. fail to appear in answer to bail. The Magistrate’s Court or Summary Court can
commit a person for sentence to the Supreme Court for absconding on a serious offence charge.
(Note that the sending to the Supreme Court would not be for a higher penalty but for
consideration of the totality of the offences.)

32



Clause 158 empowers police officers to arrest without warrant a person who absconds or breaks
the conditions of bail. A person on bail can also be arrested if a surety notifies the police that he
or she no longer wishes to stand surety. The court must then decide whether to continue the bail
or remand the person in custody.

Clause 159 creates the offence of agreeing to indemnify sureties in criminal proceedings.

Clause 160 provides that time spent on bail does not count towards a sentence if the person is
sentenced to a custodial sentence.

Clause 161 limits the circumstances in which a person can be granted bail in cases of treason or
murder. It can only be granted by a judge, who will deal with the application on the papers if
necessary. Bail must not be granted unless the court is of opinion that there is no significant risk
of the defendant committing another imprisonable offence while on bail. Bail in a treason or
murder case can only be granted by a judge, and must include a condition that the defendant
undergoes a psychiatric examination, unless a report has already been obtained.

Clause 162 limits the circumstances in which a person can be granted bail in a case of other
serious crime i.e. attempted murder, manslaughter, rape or attempted rape. If the defendant has
been previously convicted and imprisoned for an offence in the Falkland Islands, the UK or a
BOT or a Crown dependency, bail can only be granted if there are exceptional circumstances
justifying it. This is in line with rulings of the European Court of Human Rights on the grant of
bail.

Clause 163 states that a court or justice of the peace when issuing a warrant of arrest can endorse
it for bail if appropriate i.e. add a direction that the arrested person be released on bail to appear
before a court at a specified time (a “warrant endorsed for bail”).

Clause 164 enables the Chief Justice to make criminal procedure rules relating to bail, so as to
supplement the provisions of the Part. In the UK, the relevant rules are in Part19 of the Criminal
Procedure Rules 2012. See Archbold 2013 Ed. paras. 3-118 to 3-134.

CHAPTER 5-JURISDICTION
PART 10 - CONTROL OF PROSECUTIONS

Introduction

This Part deals with the control of the prosecution process. It codifies some common law
provisions on the subject and incorporates some provisions of the UK Prosecution of Offences
Act 1985. The Falkland Islands does not have a Director of Prosecutions, but the Attorney
General has general supervision of the prosecution process. The main principles are set out in
the 2008 Constitution at section 72 -

“Powers of Attorney General in relation to criminal proceedings
72.—(1) The Attorney General shall have power in any case in which he or she considers it
desirable to do so—
(a) to institute and undertake criminal proceedings before any court of law (not being a court
established by a disciplinary law);
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(b) to take over and continue any such criminal proceedings that may have been instituted by
any other person or authority; and
(c) to discontinue at any stage before judgment is delivered any such criminal proceedings
instituted or undertaken by himself or herself or any other person or authority.
(2) The powers of the Attorney General under sub-clause (1) may be exercised by the Attorney
General in person or through other persons acting in accordance with his or her general or special
instructions.
(3) The powers conferred on the Attorney General by sub-clause (1)(b) and (c) shall be vested in
him or her to the exclusion of any other person or authority; but, where any other person or
authority has instituted criminal proceedings, nothing in this sub-clause shall prevent the
withdrawal of those proceedings by or at the instance of that person or authority at any stage
before the person against whom the proceedings have been instituted has been charged before the
court.
(4) In the exercise of the powers conferred on him or her by this section the Attorney General
shall not be subject to the direction or control of any other person or authority.
(5) For the purposes of this section, any appeal from any determination in any criminal
proceedings before any court of law, or any case stated or question of law reserved for the
purposes of any such proceedings to any other court of law shall be deemed to be part of those
proceedings.”

This Part seeks to supplement that section, by stating certain principles derived from English
case law. The Part also incorporates some UK statute law. In particular, it provides for the setting
of time limits for the conduct of prosecutions once a charge has been laid. (This is as distinct
from the time limits for the bringing of proceedings which are set out in Part 11).

For a commentary on the UK provisions, see Archbold 2013 Ed. paras. 1- 324 to 1-366.

Notes on clauses

Clause 165 empowers the Attorney General to appoint any counsel as a prosecuting counsel. It
also sets out the powers of prosecuting counsel, including directing any other counsel appointed
in a private prosecution. Prosecuting counsel is subject to the directions of the Attorney General.

Clause 166 provides that any police officer, or any public officer who has power to initiate
proceedings, may prosecute cases in the Magistrates’ Court or the Summary Court that are
instituted by the police or the service to which the officer belongs, subject to the directions of the
Attorney General.

Clause 167 retains the rule that private persons can bring prosecutions, but subject to the control
of the Attorney General.

Clause 168 deals with consents to prosecutions that are required in some statutory provisions. If
such consent is necessary, it does not prevent a person being arrested for the offence. Evidence
of the Attorney General’s consent is admissible in the same way as evidence of a nolle prosequi
— see clause 165(5).
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Clause 169 sets out the time limits for the commencement of prosecutions, including against
youths. This is to ensure that prosecutions are conducted with due despatch and that defendants
are not remanded in custody for long periods awaiting trial. The Chief Justice is given power to
amend the time limits by criminal procedure rules and to make rules implementing them in
particular cases. (In the UK the limits are set by regulations made by the Secretary of State).

Clause 170 provides that the court may extend a time limit on a number of grounds, including the
absence of the judge. This might occur if the Chief Justice was not available to conduct an
indictment-only trial. It is consistent with case law, including Raeside v. Luton Crown Court.
The clause provides that if the time-limits are exceeded, the defendant must be released on bail,
with or without conditions.

Clause 171 enables the Chief Justice to make additional rules relating to the timing of trials
involving persons who are youths at the time of their arrest.

Clause 172 provides for the re-institution of proceedings that have been stayed by a court as a
result of the time limits in sections 169 or 170 being overrun.

Clause 173 gives the Attorney General power to enter a nolle prosequi (i.e. a direction to
discontinue the prosecution) in all criminal cases, including those brought by a private person.

Clause 174 provides for discontinuance of proceedings in the Magistrates’ Court or Summary
Court. There is no bar to proceedings being reinstated but such a decision would be subject to
close scrutiny by the court and possible abuse of process arguments from the defence.

Clause 175 provides for the discontinuance of trials in the Supreme Court. There is no bar to
proceedings being reinstated.

PART 11 - CRIMINAL JURISDICTION
Introduction
This Part sets out the general criminal jurisdiction of the Supreme Court, the Magistrate’s Court
and the Summary Court.

The Part is derived from and replaces sections of the Administration of Justice Ordinance dealing
with criminal jurisdiction. That Ordinance was amended by the AOJ (Amendment) Ordinance
2013 and the AOJ (Amendment) (No.2) Ordinance 2013, both of which are reflected in this Part.
The new Schedule 4 on Sending for Trial is incorporated in a separate Part 12.

The Administration of Justice Ordinance provisions were based on criminal law provisions of the
UK Senior Courts Act 1981 (as it now is) and the Magistrates’ Courts Act 1980 and, more
recently, the Crime and Disorder Act 1998. The civil jurisdiction provisions of the Ordinance
will need to be dealt with in due course by way of a separate Bill.

This Part does not include appeals and cases stated which is dealt with in Part 31 on appeals. Nor
does it include committal for sentence which is dealt with in Part 13.
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The Part does include extradition powers of the Senior Magistrate in clause 178 by reference to
the UK Extradition Act 2003. It also includes offshore jurisdiction in clause 179.

The Part does not set out the procedure of the Magistrate’s Court and Summary Court which is
dealt with in Part 16 and by criminal procedure rules. Until such rules are made, the practice and
procedure is equated to that of equivalent courts in England. The Part therefore omits references
to the UK Magistrates’ Courts Act 1980 and omits Schedules I and Il of the AOJO, as the
relevant provisions are in other Parts, or will be incorporated in criminal procedure rules.

The Part provides that until relevant criminal procedure rules are made, the practice and
procedure of the Supreme Court in its appellate jurisdiction will be equated to that of the Court
of Appeal and in its original jurisdiction to that of the Crown Court — see clause 176.

The Part abolishes the role of assessors, but empowers the Senior Magistrate to invite justices of
the peace to sit with him or her during criminal proceedings as observers. They do not take any
part in the proceedings but are there for training purposes only. The justices of the peace have
been consulted on this change and are content with the proposal in the light of their extended role
in the Summary Court which will result in them sitting much more frequently than at present.

All courts can deal with offences committed in the face of the court e.g. breach of confidentiality
rules in Part 14, contempt of court etc. if empowered to act on their own initiative. (This is not
stated but implied). A judge or the Senior Magistrate can exercise certain judicial functions
while outside the Falkland Islands in certain circumstances — see clause 183. Cases may also be
transferred from the Summary Court to the Magistrate’s Court and vice versa — see clauses 186
to 188. The Chief Justice (but not the Senior Magistrate) is given power to issue practice
directions in relation to transfer of cases. The power to issue practice directions generally is
included in Part 36. These provisions are designed to ensure maximum flexibility for court
proceedings to go ahead given the geographic isolation of the Falkland Islands and the low
number of legal practitioners resident here.

The Part does not include provisions for all summary matters to be first listed in the Summary
Court to determine venue. These provisions are in Part 16.

There are no specific Archbold references for this Part, but see under various UK provisions for
a commentary.

Notes on clauses

Clause 176 sets out the criminal jurisdiction of the Supreme Court. There is a reference to the
practice and procedure of the English courts, but only if there are no local criminal procedure
rules. There is no limit to the power to impose a custodial sentence or a fine up to the prescribed
maximum (or both, if so indicated by a penalty provision).

Clause 177 sets out the criminal jurisdiction of the Magistrate’s Court, and provides that the
practice and procedure are equated to that of an English District Judge (in a magistrate’s Court)
until relevant criminal procedure rules are made by the Chief Justice after consultation with the
CJC. There is no limit on the sentencing power up to the prescribed maximum. But the
Magistrate’s Court cannot deal with indictment-only offences. The Senior Magistrate has the
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power of a District Judge under the UK Extradition Act 2003 (which will be localised in due
course).

Clause 178 sets out the criminal jurisdiction of the Summary Court and provides that the practice
and procedure are equated to that of a magistrates’ court in England until relevant criminal
procedure rules are made. The Summary Court is restricted to imposing a maximum sentence of
imprisonment of 6 months and there is a cross-reference to Part 27 in relation to the limit on the
power to fine.

Clause 179 incorporates an order made under the Offshore Minerals Ordinance 1994 as to
offshore jurisdiction.

Clause 180 is based on a provision in the Criminal Justice Ordinance, as amended by the
Administration of Justice (Amendment) Ord. 2013. It says that lower courts can try any offence
except an indictment-only offence, and that only indictment-only offences go to the Supreme
Court for trial. This in effect abolished the distinction between indictable, summary and either-
way offences.

Clause 181 says that certain offences are triable on indictment only. They are offences stated in
the Crimes Ordinance 2014 or in this or any other Ordinance or in a UK law applying to the FI to
be triable on indictment only. Attempts and conspiracy and other ancillary offences in relation to
those offences are also indictment-only. The indictment-only offences include murder,
manslaughter, piracy, treason, genocide, sexual offences that carry a life sentence, serious
offences against the person, serious explosives offences, and corporate manslaughter. All other
offences are summary offences although they include offences with a maximum sentence of
imprisonment of up to 18 years. Appendix 2 to these Notes sets out the rationale for listing
indictment-only offences and for setting the penalty levels for other offences.

Clause 182 sets out the rules for the time-limit for commencing criminal proceedings. The rules
are simplified from those in the Criminal Justice Ordinance which were extremely complex and
differ from those in the UK. In the UK there is a 6-month time limit for offences that can only be
tried in a magistrates’ court; there is no time limit for either-way or indictable offences. The
proposal in this Bill is that for imprisonable offences (including indictment-only ones) there is no
time limit; for all other offences there is a 12-month time limit from the date of the offence. The
period is increased to allow for the complexities of evidence gathering on the Islands, sometimes
necessitating work to be done abroad, such as statement taking, interviewing and forensic testing.

Clause 183 says where courts can sit and when proceedings can be conducted while a judge or
the Senior Magistrate is outside the Falkland Islands, whether by electronic means or otherwise.
It incorporates some of the provisions of the AOJO as amended in 2013 with regard to the Senior
Magistrate sitting outside the Falkland Islands.

(Note that the Falkland Islands Constitution is silent on place of sitting of the Supreme Court.

Section 86 says the Court of Appeal can sit outside the Falkland Islands i.e. convene in London
or elsewhere.)
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Clause 184 empowers the Senior Magistrate to invite justices of the peace to sit with the Senior
Magistrate during criminal proceedings as observers. They do not take any part in the
proceedings but are there for training purposes only. They may retire with the Senior Magistrate
and may attend when the court is sitting in private. This facilitates an appeal if either party is
aggrieved by the judgment or ruling. The record may be kept electronically, i.e. by tape-
recording, if facilities are available.

Clauses 185 to 187 regulate the transfer of cases between the Summary Court and the
Magistrate’s Court. This is for administrative convenience only. It may be done before a trial
begins, or after it has been concluded (e.g. for the enforcement of a fine.) It does not constitute a
fresh trial, or affect the powers of sentencing of either court.

Clause 188 gives the Chief Justice (but not the Senior Magistrate) power to issue practice
directions on this topic.

Policy issues
It is for consideration whether the 12 month limitation period for non-imprisonable offences too
long and should be only 6 months.

PART 12 — SENDING FOR TRIAL
Introduction
This Part says how cases that are to be tried on indictment are sent to the Supreme Court. Part 13
deals separately with committals for sentence from the Summary Court to the Magistrate’s
Court.

In the UK, committal for trial has been replaced by sending for trial of certain offences, which
has been in force countrywide for over 12 months following a staged introduction commencing
in June 2012. In the Falkland Islands, a policy decision to adopt the sending procedure for all
indictment-only offences was taken and reflected in the Administration of Justice (Amendment)
Ordinance passed in February 2013. That Ordinance created a new Schedule 4 to the
Administration of Justice Ordinance and this Part is largely based on that Schedule.

Schedule 4 was in turn based on Schedule 3 to the UK Crime & Disorder Act 1998, as replaced
by the Criminal Justice Act 2003. This Part adds some provisions to make the scheme more
complete, based on provisions of the UK Magistrates’ Courts Act 1980, the Criminal Procedure
Rules 2013 and the practice of the courts. They relate to avoidance of delay, public notice, filing
of the indictment, etc. as in Clause 196 to 198.

There are rules supplementing the UK statutory provisions at Part 9 of the Criminal Procedure
Rules 2012. For a commentary on the UK legislation see Archbold 2013 Ed. paras. 1-21 to 1-56

Notes on clauses

Clause 189 states the extent of the application of the Part and defines some terms that are not
defined elsewhere in the Bill.
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Clause 190 states the power and obligation of the lowers courts to send adults for trial to the
Supreme Court if they are charged with an indictment-only offence. It derives from ss.16 and 27
of the Administration of Justice Ordinance. Indictment-only offences are defined in clause 181
above.

Clause 191 states the power and obligation of the lower courts to send youths to the Supreme
Court for trial.

Most of the remaining clauses are derived from Schedule 4 to the Administration of Justice
Ordinance as amended in February 2013. That Schedule was in turn based on Schedule 3 of the
UK Crime & Disorder Act 1998 as amended. For a detailed explanation of the clauses, see the
Objects and Reasons note to the Administration of Justice (Amendment) Bill.

Clause 192 provides for an adjournment of a summary trial if the offence is linked to an
indictment-only offence and sent to the Supreme Court.

Clause 193 requires the lower court to give a sending notice when sending a person for trial. No
time-limit is prescribed, but the notice must be issued as soon as practicable.

Clause 194 provides that the person may be sent for trial either in custody or on bail

Clause 195 says that the documents containing the evidence must be sent to the Supreme Court
within 56 days, or any longer period allowed by the judge on application. It also says what
documents are admissible. They include written statements, depositions and other statements
admissible under Part 20 on hearsay evidence.

Clause 196 is not in Schedule 4. It requires public notice to be given of the outcome of sending
proceedings.

Clause 197 is also not in Schedule 4. It requires the lower court and the Supreme Court to avoid
delay in dealing with cases involving child witnesses. The case should be brought before the next
sitting of the Supreme Court unless the Chief Justice directs otherwise.

Clause 198 is also new. It requires the Attorney General to file the indictment within 56 days of
receiving the sending notice, or any longer time the judge allows.

Clause 199 enables persons sent for trial to apply to the Supreme Court to dismiss the charge or
charges. This was introduced by Schedule 4 and replaced the previous system of ‘no case to
answer’ submissions. However, the principle on which a charge would be dismissed is the same
i.e. that no jury properly directed would convict the person on the charge.

Clause 200 restricts the reporting of the sending proceedings as well as on dismissal applications.

Clause 201 restricts the reporting of applications for dismissal.

Clause 202 applies to both types of restriction and lists the things that can be reported.
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Clauses 203 to 205 allow reporting of dismissal applications in certain circumstances.

Clause 206 creates offences for a breach of the reporting restrictions and specifies the maximum
penalty (a fine at level 5 i.e. of £4,000).

[Note that although there are criminal penalties for breaching reporting restrictions in this and
other Parts, they can also be punished as contempt of court if committed in the face of the court
i.e. in the presence of the judge. See Part 18 (Judicial proceedings) of the Crimes Ordinance
2014].

Clause 207 empowers justices of the peace, when a person has been sent for trial, to take
additional depositions of persons who are potential witness in the trial, whether they have
already made a statement or not.

Clause 208 empowers the justices to issue summonses and commit people to custody for refusing
to give evidence.

Clause 209 says that such depositions can be used as evidence in the trial.

PART 13 - COMMITTAL FOR SENTENCE
Introduction
This Part enables the Summary Court, after convicting a person of an offence, to send the person
to the Magistrate’s Court for sentencing, if the Summary Court considers its powers of
sentencing to be inadequate. It incorporates, in a revised form, sections 14 and 15 of the
Administration of Justice Ordinance, and part of section 58 of the Criminal Justice Ordinance.

Like the existing Falkland Islands law, the Part broadly reflects sections 1 to 7 of the UK Powers
of Criminal Courts (Sentencing) Act 2000, as amended by the Criminal Justice Act 2003.
However, the complex provisions of the 2003 Act relating to dangerous offenders and youths are
not included, as they are not yet fully in force in the UK and are not appropriate for the Falkland
Islands.

Section 58 of the Criminal Justice Ordinance refers to the Supreme Court dealing with cases
committed to it for sentence by the Summary Court or the Magistrate’s Court. It does not give
the power and it does not say what the authority is. In fact, there is no reason for the Summary
Court to be able to send cases to the Supreme Court for sentence, as the Senior Magistrate has
full sentencing powers. By the same token, there is no reason for the Senior Magistrate to be able
to commit a person to the Supreme Court for sentence. Section 58 can therefore be ignored,
except for sub-clause (2) relating to youths, which this Part incorporates in clause 213.

Section 146(5) of the Criminal Justice Ordinance enables the Summary Court to send a person to
the Supreme Court for sentencing for an offence of absconding (jumping bail) but there seems no
reason to retain that power as the sentencing powers of the Magistrate’s Court are adequate to
deal with that offence.

The reason for the Summary Court committing a person to the Magistrate’s Court for sentence
would be that the Summary Court considers that its powers of sentencing are insufficient in a
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particular case. As all first appearances will in future be in the Summary Court there may be
cases which the justices feel require a higher sentence than they can impose; or a case might be
transferred from the Magistrate’s Court for administrative reasons after a plea of guilty so needs
to go back to the Magistrate’s Court for sentence.

In sentencing a youth, the Summary Court will be bound by rules about the age of the offender,
and although these rules will apply also to the Magistrate’s Court, that court could impose a
higher sentence on a youth.

For a commentary on the UK legislation see Archbold 2013 Ed. paras. 5-25 to 5-41. Rule 42.10
of the UK CPR says what documents should be sent by the committing court and will be
reflected in local criminal procedure rules.

Notes on clauses

Clause 210 enables the Summary Court to commit a person to the Magistrate’s Court for
sentence if the person has been convicted of an offence for which the maximum sentence is
higher than the Summary Court can impose (6 months imprisonment or a fine of £5,000). The
clause does not mention violent and sexual offences as in s.14 of the AOJO because it adds
nothing to the power.

Clause 211 says that other offences and suspended sentences and breaches of conditional
discharges can be included in a committal for sentence.

Clause 212 sets out the powers and duties of the Magistrate’s Court on a committal for sentence.
Clause 213 regulates the position if the person is a youth.

Clause 214 contains supplementary provisions relating to giving of notice, copies of court
records and the provision of legal aid.

CHAPTER 6 - TRIAL
PART 14 - DISCLOSURE OF MATERIAL
Introduction
The aim of this Part is to reduce the possibility of either side in the adversarial process springing
surprises that might cause an application to be made for an adjournment or that might have the
appearance of unfairness.

The Part restates with modifications the provisions about disclosure of material that were enacted
in 2003 in the Criminal Procedure and Investigations Ordinance. That Ordinance was based on
the UK Criminal Procedure and Investigations Act 1996, which has been amended by the Crime
& Disorder Act 1998 and the Criminal Justice Act 2003. The Part therefore includes all the
provisions of the Criminal Procedure & Investigations Ordinance, but omits sections that are no
longer relevant (e.g. as to commencement dates) or which were based on UK sections that have
been repealed.
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The Part includes clauses based on sections that were added by the CJ Act 2003 — see clauses
219 to 223. It also includes provisions of the Sexual Offences (Protected Material) Act 1997 to
sexual offences; that Act only came into force in the UK in 2012. Some of the UK provisions
have not yet been brought into force but this Part includes those that will be brought into force
soon.

The Part provides sanctions for acting in contravention of the confidentiality provisions. In the
UK a contravention is treated as contempt of court; in Falkland Islands it is a summary offence.

The UK provisions are supplemented by a Home Office code of practice on the retention and
disclosure of evidentiary material. The equivalent Falkland Islands Code will be the Code of
Practice on the recording, retention and disclosure of material obtained in a criminal
investigation (“‘Disclosure Code’) included in Schedule 3 under Part7.

The annotated UK texts are in Archbold 2013 Ed. paras. 12-45 to 12-122. See also the First
Supplement paras.12-52 to 12-113 which deal with the SO (PM) Act 1997 which only came into
force in November 2012. See also Archbold paras. 12-2 to 12-44f for a discussion of the
privilege against self-incrimination, legal professional privilege and public interest immunity.
Note that sensitive material is dealt with at para.6.12 of the Disclosure Code.

Notes on clauses

Clause 215 sets out the scope of the Part i.e. the situations in which the duty to disclose arises.
They extend to persons charged with imprisonable summary offences to which they plead not
guilty, and persons charged with indictment-only offences. The Part is limited to alleged
offences into which a criminal investigation has not been commenced prior to the
commencement of the Part.

Clauses 216 and 217 set out the initial duty on the prosecutor. It is to disclose to the defendant
any prosecution material which has not previously been disclosed and which might undermine
the case for the prosecution or assist the case for the defendant. If there is no such material, the
prosecutor must give the defendant a written notice to that effect. The prosecutor may apply to
the court to refuse disclosure of material in the public interest. Disclosure must be made as soon
as is reasonably practicable taking into account the nature and volume of the material.

Clauses 218 to 223 impose obligations on the defendant in respect of documents and expert
witnesses. There is a duty on the defence in certain circumstances to provide a defence statement
to the prosecution. It must contain the nature of the defence or defences to be relied upon,
matters of fact in dispute, matters of fact on which the defence intends to rely, points of law that
may be raised and, if it contains an indication of there being an alibi, details of the witnesses the
defence will rely on.

Clause 221 imposes an obligation on the defence to disclose the names of its witnesses. (This
obligation only came into effect in the UK on 1 May 2010.) A Code of Practice regulating
the interviewing of defence witnesses by the police is in Schedule 3 — the ‘Defence
Witnesses Code’.
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Clause 224 imposes a continuing duty on the prosecutor to disclose new material which comes to
light. The duty may arise either independently or in response to defence disclosures.

Clause 225 provides for the defendant to apply for disclosure from the prosecution if the defence
believes that the prosecution has failed to comply with its duty to respond to the defence
statement.

Clauses 226 to 228 deal with the situations where the prosecutor or defence fail to observe time
limits, or there are defaults in disclosure by the defendant. Failure to observe time limits by the
prosecution is not in itself a ground for a stay of proceedings (nor is it contempt of court) but it
does constitute such grounds if the delay is such that the defendant is denied a fair trial.

Clause 227 provides that faults in disclosure by the defendant may be the subject of
appropriate comments and the court or jury may draw appropriate inferences in deciding
whether the defendant is guilty of the offence concerned (although it cannot be the only
reason for conviction).

The periods mentioned in clause 228(2) are prescribed and cannot be amended by order, as in
the UK where the Secretary of State can amend them.

Clauses 229 to 234 are based on the UK Sexual Offences (Protected Material) Act 1997 as
amended by the CJ Act 2003. They create a more restricted regime for the disclosure of
protected material i.e. material relating to sexual offences. The material must not be shown
directly to the defendant, but only to a legal practitioner or other appropriate person who must
ensure that the defendant does not copy or otherwise misuse the material. The term ‘sexual
offence’ is defined in clause 2.

Clauses 235 and 236 provide for review of decisions that material is not to be disclosed for
reasons of public interest. Clause 235 relates to summary trials and clause 236 to trial on
indictment.

Clauses 237 and 238 impose a duty on defendants not to use material that is disclosed except in
connection with the criminal proceedings. A contravention is a summary offence (in the UK it is
a contempt of court with an unlimited fine).

Clause 239 sets out some procedural requirements. It requires the court to give a person who is
applying for disclosure or review an opportunity to be heard. It also gives effect to Schedule 4
which incorporates Rule 22 of the UK Criminal Procedure Rules.

Clause 240 empowers the Chief Justice to make criminal procedure rules relating to disclosure of
material, in addition to the rules in Schedule 4.

Clause 241 is a saving provision for other duties of disclosure, including the public interest
principle. (See para. 5 of Schedule 4 for applying for a public interest ruling).
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Clause 242 repeats the provisions of Part 7 relating to the Disclosure Code in Schedule 3 and
says that that code applies to police officers making decisions under this Part.

Schedule 4 incorporates the main provisions of Rule 22 of the Criminal Procedure Rules of
England and Wales about serving of documents and the making of applications under the Part.
The forms are not prescribed but could be included in criminal procedure rules made under
clause 240 or in a practice direction, as in the UK.

PART 15 - PRELIMINARY HEARINGS
Introduction
This Part enables courts to hold preliminary hearings in criminal cases and to order the parties to
a criminal trial to do certain things before the trial commences. It applies in a trial on indictment
or a trial of an imprisonable offence. The power to order a preliminary hearing therefore extends
to the Summary Court when dealing with offences that are less than serious, and to that extent is
wider than the UK power.

The Part is based on Part IV of the Criminal Procedure & Investigations Ordinance, which was
based on Part IV of the UK Criminal Procedure & Investigations Act 1996. Other provisions of
that Act were also included in the CPI Ordinance and have been restated in Part 14 on disclosure
of material.

In England, the power to conduct pre-trial hearings of the kind provided for in this Part is only
available to a Crown Court judge. Magistrates’ pre-trial hearings are limited to matters of
evidence on a committal and choice of venue etc. In the Falkland Islands, the power to hold
preliminary hearings needs to be extended to the Magistrate’s Court and Summary Court, as they
deal with most offences, including offences that in England are indictable. It was considered
appropriate to simplify the process and have one procedure applying to all courts rather than
different procedures for each.

The Part adapts Part 1V of the CPI Ordinance to remove the distinction between preparatory
hearings and pre-trial hearings. The only reason for the distinction was that the Summary Court
could not make rulings in preliminary hearings on evidence and other matters of law, whereas
the Senior Magistrate can do so, as well as a judge. The Part therefore provides for only one type
of hearing — a preliminary hearing, in which orders can be made by all courts, including rulings
on evidence and law. (All courts can also make such rulings in the course of a trial).

The Part combines various provisions about restrictions on reporting, which were duplicated in
the CPI Ordinance.

The Part follows the CPI Ordinance in providing for an appeal only on rulings; there is no appeal
against the making of an order to hold a hearing under clause 246.

A power for the Supreme Court and Court of Appeal and Senior Magistrate to hear appeals on
preliminary hearing rulings outside of the Falkland Islands is included in clause 183.
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The Part incorporates the rule-making power into Clause 247, rather than having it as a separate
power. It will be exercised by the Chief Justice after consulting the Criminal Justice Council in
accordance with section 783.

This Part provides for only one type of hearing, with power for all courts to make rulings, and no
appeal on orders, but only on rulings.

For a commentary on the English provisions see Archbold 2013 Ed. paras.4-112 to 4-156. Note
that many topics dealt with in the English law are not needed in Falkland Islands, as there is no
choice of venue.

Notes on clauses

Clause 243 says how the Part applies and defines certain terms. The term ‘imprisonable offence’
is defined in clause 2 to mean punishable by a fine at level 5 or imprisonment for 12 months or
more. The term ‘linked offence’ is also defined in clause 2.

Clause 244 enables a judge (i.e. a judge of the Supreme Court, the Senior Magistrate or justices
of the peace comprising a Summary Court) to order a preliminary hearing when there is to be a
trial of a not guilty plea to an indictment-only offence or an imprisonable summary offence.

Clause 245 makes provision about the timing of a preliminary hearing, etc.

Clause 246 lists the orders that can be made at a preliminary hearing, including listing of
documents, witnesses, etc.

Clause 247 makes further provision about such orders, including a power for criminal procedure
rules to do certain things. The Chief Justice is given power to make such rules to resolve any
problems, including the relationship between this Part and Part 14 on disclosure.

Clause 248 says what happens in the later stages of a trial if an order under section 246 is not
complied with.

Clause 249 enables a Supreme Court judge or the Senior Magistrate (but not lay justices) any
court to make rulings on points of evidence and law before a trial begins.

Clause 250 provides for appeals against such rulings; to the Court of Appeal, the Supreme Court
or the Senior Magistrate, as the case may be. This is needed as appeals to the Court of Appeal on
rulings are not provided for in the Court of Appeal Ordinance. The appeal can be conducted by a
judge or the Senior Magistrate while outside the Falkland Islands.

Clause 251 imposes restrictions on reporting of preliminary hearings and orders made at them,
and of rulings on evidence or law, until after a trial has concluded. The restrictions are similar to
those in relation to sending for trial in Part 12.

Clause 252 sets out certain exceptions to the rule against reporting of preliminary hearings, etc.
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Clause 253 makes it an offence to publish a report in contravention of the restrictions and
prescribes the maximum penalty.

PART 16 - SUMMARY PROCEDURE
Introduction
This Part deals with both the Magistrate’s Court and the Summary Court procedure. It
supplements Part 11 on criminal jurisdiction so as to provide for the proceedings of the lower
courts. Part 17 deals with the procedure in the Supreme Court, including adjournments.

There are no equivalent provisions in the present Falkland Islands laws and no Ordinance
specifically dealing with the lower courts. The Administration of Justice Ordinance makes a few
jurisdictional provisions, but otherwise incorporates into Falkland Islands law provisions of the
UK Magistrates’ Courts Act 1980. (Precisely which provisions of the Act as amended it is
difficult to ascertain).

English procedure as contained in the 1980 Act therefore governs the lower courts at present.
This Part sets out the key features of that procedure and thus reduces the need for reliance on the
1980 Act, except where there remain gaps. These will be filled by criminal procedure rules made
by the Chief Justice after consulting the Criminal Justice Council.

Decisions on the role of justices of the peace e.g. how they will be chosen for each case, whether
2 or 3 justices should sit, will be taken by the Head of Courts, subject to relevant criminal
procedure rules. The members of a Summary Court will choose their own Chair for the duration
of a case.

There is no need for the complexities of indication of plea etc. in an either-way offence case. In
the UK, the choice of venue is a matter for the court, and the defendant can elect jury trial even if
the court proposes summary trial for an either-way offence. In the Falkland Islands there is no
choice — certain serious offences are indictment-only; other offences are triable summarily,
unless an offence is a linked offence. The only issue on a summary offence is whether it should
be heard by the Summary Court, the Magistrate’s Court or the Supreme Court (see below).

Transfer between the Magistrate’s Court and the Summary Court as provided in the recent
amendment to the Administration of Justice Ordinance is dealt with in Part 11. Sending for trial
is dealt with in Part 12. Preliminary Hearings are in Part 15. Committal for sentencing is dealt
with in Part 13 and bail in Part 9. Appeals to the Supreme Court are dealt with in Part 31.
Evidence and sentencing dealt are also dealt with separately.

Provisions of this Part have been mainly derived from the Magistrates Courts Act 1980, as
amended by a number of enactments, principally the Criminal Justice Act 2003.

The Part provides that all cases commence in the Summary Court and at the first hearing the
bench determines the venue for the trial, whether the Magistrate’s Court, the Summary Court, or
(in the case of an indictment-only offence) the Supreme Court. This process is known as
‘allocation’.
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The Part prescribes the periods for which the lower courts can remand a person in custody or on
bail. They are the same as in the UK.

The Part provides for a defendant to plead guilty to a minor offence without attending court. This
is the system now in use, but the provisions are clarified and made more consistent and include
corporations. A power to order the payment of costs is included, and the scheme can apply to
corporations as well as individuals.

The Part does not include the new procedure used in some parts of the UK of a written charge
and requisition as they are of no particular benefit in the Falkland Islands circumstances. (See the
UK Criminal Justice Act 2003 ss.29, 30).

For a commentary on summary procedure, reference can be made to Archbold — Magistrates’
Courts Criminal Practice 2013.

Notes on clauses

Clauses 254 to 256 are preliminary provisions about interpretation and application of the Part,
and the composition and sittings of the lower courts. They must sit at places in the Falkland
Islands as directed by the Chief Justice and at times decided by the Head of Courts. The
Summary Court must have a legally qualified or trainee legal advisor when in attendance when
sitting.

Clauses 257 to 262 say how a person can be brought before the Magistrates’ Court or the
Summary Court. The basic methods are either an information and summons or an arrest and
charge.

Clause 258(3) includes a provision on territorial jurisdiction, which is consistent with the rule
in clause 179.

Clause 263 provides that all cases commence in the Summary Court and at the first hearing the
bench determines the venue for the trial, whether the Magistrate’s Court, the Summary Court, or
the Supreme Court (in the case of an indictment-only offence).

Clause 264 says that there can be an adjournment if the court conducts a preliminary hearing, as
provided for by Part 15.

Clauses 265 to 270 set out the procedure on the summary trial of an information, including of
either party does not appear.

Clause 271 provides for a plea of guilty in the absence of the defendant. It restates the
Magistrate’s and Summary Courts (Guilty Pleas in Absence) Rules made under the
Administration of Justice Ordinance.

Schedule 5 contains the Forms prescribed by those Rules, with modifications.
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Note that the provision is not limited to road traffic offences but is limited to offences for which
the penalty is no more than 3 months imprisonment. The provision applies to corporations as
well as individuals.

Clause 272 deals with the situation where the defendant appears even after pleading guilty in
absence.

Clauses 273 to 277 set out the powers of the Magistrate’s Court and the Summary Court to
remand persons brought before them. Remands for longer than 8 days are possible in certain
circumstances, up to a limit of 28 days.

Clauses 278 and 279 regulate the power of justices of the peace to summon witnesses, etc. See
Archbold para. 9-137 and cases there mentioned. There are similar provisions in Part 17 in
relation to the Supreme Court.

Clauses 280 and 281 restate the ancient power to bind over persons to keep the peace.

Clauses 282 and 283 deal with the postponement of taking recognisances and the forfeiture of a
recognisance. See also Part 27 for fines and recognisances generally.

Clauses 284 and 285 relate to proceedings against corporations.
Clause 286 enables the court to re-open a case to rectify a mistake.

Clause 287 empowers the Chief Justice to make criminal procedure rules to implement the Part,
in particular in relation to guilty pleas in absence and the functions of the Clerk of the court, and
to make rules governing summary procedure generally.

Schedule 5 prescribes the Forms for use in connection with clause 271 on pleas of guilty in
absence.

PART 17 - SUPREME COURT PROCEDURE
Introduction
This Part sets out some provisions about trials in the Supreme Court. It parallels Part 17 on trials
in the Magistrate’s Court and Summary Court and supplements other Parts which govern aspects
of the procedure, such as Part 34 on mentally disordered offenders, and Part 9 on the grant of
bail.

Section 48(3) of the Admin. of Justice Ord. provides that practice and procedure of the Supreme
Court in criminal proceedings is that of the Crown Court in England. That rule is restated in
clause 176. This Part therefore incorporates relevant UK legislation such as the Indictments Act,
1915, Criminal Justice Act 1988 and Criminal Procedure (Attendance of Witnesses) Act 1965.
Other UK law only applies to the extent that a matter is not provided for in this Part or the
Ordinance generally.
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The Part provides that in general only the AG can prefer an indictment, but provides for
indictments on the direction of the Court of Appeal or a judge and for ‘voluntary bills’.

Provisions on orders by the Supreme Court as to tainted acquittals etc. are in Part 32 on retrials
etc.

The Part includes the provisions in Schedule 4 to the Administration of Justice Ordinance giving
the Supreme Court power to deal with summary offences which are related to indictment-only
offences.

See UK CPR Rules Part 14 as to indictments and Rule 28 as to witnesses. See also the
Indictments Rules 1971 and the Indictments (Procedure) Rules 1971. All these will be replaced
by criminal procedure rules.

Archbold 2013 Ed. paras. 1-177 to 1-269 and 1-309 to 1-314 as to indictments. Also paras. 8-1 to
8-39 as to summoning witnesses.

Notes on clauses

Clause 288 is a statement about jury trial. The defendant will be tried by a judge and jury unless
the defendant elects to be tried by the judge alone. If there is more than one defendant, the trial
will be by judge and jury unless all the defendants elect to be tried by judge alone — see clause
298. For the details of jury selection and jury trial, see Part 18.

Clause 289 regulates the times and places of sitting of the Supreme Court. It must sit in Stanley,
except for matters that can be dealt with by a judge outside the Falkland Islands as set out in
Clause 183.

Clauses 290 to 294 deal with the rules for the framing of indictments. See also the Indictment
(Procedure) Rules 1971 as to voluntary bills. The rules are saved in Part 36 and will be re-made
as criminal procedure rules under that Part.

Clause 290 says who can prefer an indictment. It is normally the Attorney General unless the
indictment is at the direction of the Court of Appeal or Supreme Court or by an individual
with the consent of a judge (known as a “voluntary bill”).

Clause 292 on joining of counts in an indictment is based on section 40 of the Criminal
Justice Act 1988 but adapted in view of the provisions of this Part as to choice of mode of
trial. It does not affect the provisions in Part 12 as to summary offences being included in
cases sent for trial to the Supreme Court.

Clauses 295 to 297 provide for the various kinds of plea that can be entered. Clause 297, based
on section 122 of the UK Criminal Justice Act 1988, says it is for the judge to decide issues of
autrefois acquit or autrefois convict.

Clauses 298 and 299 are local provisions that were originally in the Jury Ordinance. They enable
a defendant who is sent for trial to elect whether to have trial by a jury or by judge alone.
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Clause 298 provides that a defendant will be tried by a judge and jury unless the defendant
elects to be tried by the judge alone. If there is more than one defendant, the trial will be by
judge and jury unless all the defendants elect to be tried by judge alone.

Clause 299 makes further provisions about the choice of mode of trial, which takes place
after the plea. The defendant is bound once the jury is sworn or a witness is called.

Clauses 300 to 308 provide for the attendance of witnesses, based on the UK Criminal Procedure
(Attendance of Witnesses Act) 1965 as amended in 1996. These provisions are part of existing
Falkland Islands laws by virtue of s.48(3) of the AOJO which adopts the practice and procedure
of the Crown Court in England and they reflect the practice in the Falkland Islands.

Contempt of court as referred to in clause 306 is dealt with in Part 18 (Judicial proceedings)
of the Crimes Ordinance 2014.

Clause 308 makes explicit provision for the payment of expenses to witnesses which
currently is only an administrative practice. See clause 279(6) for expenses in the lower
courts.

Clauses 309 to 311 enable the Supreme Court to deal with summary offences that are sent for
trial as being linked to an indictment-only offence.

Clause 310 enables the Supreme Court to proceed in the absence of the defendant if the
defendant is disorderly, or if the defendant’s legal practitioner indicates that that procedure is
acceptable to the defendant.

Clause 311 deals with the situation if a person has been convicted of a summary offence
which was linked to an indictment-only offence and that offence is dismissed on appeal.

Clause 312 empowers the Supreme Court to compel the appearance of defendants. There are
equivalent powers in relation to the Magistrate’s Court and Summary Court in Part 16.

Clause 313 restates the rules in the Falkland Islands on adjournment of proceedings. There are
similar rules in relation to the Magistrate’s Court and Summary Court in Part 16 — see clause
266.

Clause 314 empowers the Chief Justice to make criminal procedure rules to implement the Part,
in particular in relation to the functions of the Registrar, and to make rules governing Supreme
Court procedure generally.

PART 18 - JURY TRIAL
Introduction
This Part incorporates into the CPE Bill most of the provisions of the Jury Ordinance. It also
includes some provisions of the Administration of Justice Ordinance about juries in criminal
cases. Sections 16 and 17 of the Jury Ordinance on choice of mode of trial are now in Part 11 on
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criminal jurisdiction where they fit more logically with other provisions about indictment-only
offences.

The Part includes some new provisions shown as derived from ‘common law’ i.e. case law. They
reflect the practice in the English (and Falkland Islands) courts and were included in a revised
Jury Ordinance in a similar exercise for Gibraltar.

The Part includes a Schedule 6 based on the Schedule to the Jury Ordinance.

For clarity, the sequence of clauses is varied from the sequence of sections in the Jury Ordinance.
Some sections are combined. Clause 339 about rules and directions is new. The statements of
penalty have been simplified. The phrase ‘in pursuance of the summons’ is replaced by ‘in
response to the summons’.

The Jury Ordinance was based largely on the UK Juries Act 1974 as amended up to 2001. The
relevant UK rules are in the CPR 2012 Part 19. There is a commentary on the Act in Archbold
2013 Ed. Paras. 4-266 to 328 and 4-502 to 509.

Section 40 of the AOJO giving the judge power to summon jurors is not included.

Section 8 of Jury Ordinance relating to talesmen (i.e. people in the vicinity of the court being
called for jury service) has been omitted following consultation.

The Part includes a requirement for the Governor, after consulting the CJ Council, to issue a
code of practice about the summoning of jurors, to ensure fairness and that undue hardship is not
caused - see clause 319(6).

The Part provides for the appointment of a foreman which is not in the Jury Ordinance but is
current practice and is in the UK Juries Act. As in the UK, the term “foreman’ is retained.

Note that clause 339 gives the Chief Justice power to make rules about views by the jury.

Notes on clauses

Clause 315 defines some terms used in the Part. Other terms are defined in the Interpretation &
General Clauses Ordinance or in clause 2 of the Bill.

Clause 316 sets out the qualification for jury service. The exemptions are in Schedule 6.

Clause 317 requires certain information to be provided by immigration officers to the Registrar.
This is a local requirement.

Clause 318 states the general liability of all qualified persons in Falkland Islands to perform jury
service.
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Clause 319 says how persons are to be summoned for jury service. Sub-clause (6) requires the
Governor, after consulting the Criminal Justice Council, to issue a code of practice about the
summoning of jurors.

Clause 320 says how notices are to be served. This is a local provision.
Clause 321 provides for the empanelling of jurors.
Clause 322 provides for excusal for previous jury service.

Clause 323 provides for excusal for certain persons as listed in Schedule 6, and for discretionary
refusal.

Clause 324 states the circumstances in which a jury summons can be discharged.

Clause 325 regulates the size and composition of juries. They should have 12 members for
murder and other serious offences , and 7 members for lesser offences. This is a local provision.

Clause 326 regulates the taking of the ballot and the swearing of jurors. The same jury can deal
with a second case within 24 hours of the end of the first. The jury does not deal with special
pleas (autrefois acquit or autrefois convict or pardon) nor does it decide the issue of fitness to be
tried, as implied by the present Jury Ordinance.

Clause 327 allows a defendant to challenge jurors. Peremptory challenge was abolished in the
UK in 1988 and in the Falkland Islands by the Jury Ordinance. For the avoidance of doubt, this
clause states the fact. The right of the prosecution to ask jurors to ‘stand by’ for the Crown is not
included.

Clause 328 requires a foreman of the jury to be appointed and states the duties. (The term
‘foreman’ is retained as it is still used in England and Wales).

Clause 329 limits the circumstances on which documents produced as exhibits can be taken by
the jury to the jury room. This is not in the Jury Ordinance but is current practice and is in the
UK Juries Act.

Clause 330 enables the judge to allow the jury to separate after being sworn and before they give
a verdict. The need for a warning on separation is not statutory in the UK but is well established
in case law. The clause also enables the judge to allow jurors to have refreshment at the court’s
expense.

Clause 331 provides for the continuation of a trial on the death or discharge of a juror, but with
minimum numbers specified.

Clause 332 enables the judge to discharge a jury if there is reason to suspect that it has been
tampered with. Jury tampering will be an offence under the Crimes Ordinance 2014.

Clause 333 says that the verdict must be delivered in open court.
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Clause 334 enables the judge to take a majority verdict after 2 hours of deliberation.

Clause 335 enables the judge to discharge a jury without giving a verdict if it is unable to agree;
a minimum period of 3 hours must elapse.

Clause 336 says that judgment after the verdict cannot be stayed or reversed just because of
formal defects in the process for empanelling a jury. Personation of a juror is a common law
offence and is included in the Crimes Ordinance 2014.

Clause 337 authorises the payment of jurors for their service. It differs from the provision in the
Juries Ordinance by making payment a right, subject to amounts fixed by criminal procedure
rules.

Clause 338 creates a number of offences relating to juries and jurors, including impersonating a
juror — see R v Kelly [1950] 2 K.B. Sub-clause (6) comes from the Administration of Justice
Ordinance. The penalty for contempt is stated in the Crimes Ordinance 2014.

Clause 339 is new; it gives the Chief Justice power to make criminal procedure rules and give
directions as contemplated by earlier clauses. The rule-making power includes the power to
regulate juries viewing the scene of the crime, etc.

Schedule 6 sets out the categories of people that are ineligible for, disqualified for and excused
from jury service.

Policy issues
A number of policy issues were resolved in preliminary consultations with MLASs. Those
remaining include —

e In Schedule 6, whether to remove the struck through items from the lists of exemptions,
etc. in line with current UK jury rules. (Note that in the UK the rules have been relaxed so
that lawyers etc. are eligible for jury service which gives a wider pool of candidates for
jury selection.) This is an important consideration in the Falklands where the population is
small and the pool of potential jurors needs to be as wide as possible to ensure sufficient
candidates for selection.

e In Schedule 6, whether to narrow the group of people ineligible on grounds of mental
disorder, as shown, so that people receiving treatment for e.g., depression, bi-polar disorder
and possibly epilepsy can still do jury service if capable of doing so.

e Whether to have deferral of jury service.

CHAPTER 7 - EVIDENCE
PART 19 - EVIDENCE: GENERAL PRINCIPLES
Introduction
This Part brings together a number of rules relating to the admission and reception of evidence in
criminal proceedings. It restates the provisions of the Criminal Justice (Evidence) Ordinance
other than those dealing with vulnerable witnesses, which are included in Part 22. It also restates
the provisions of the Criminal Justice Ordinance relating to evidence.
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The Part includes some principles about reception etc. of evidence derived from UK case law
that were codified in the criminal procedure laws of Gibraltar and St Helena. These are noted as
‘case law summarised’.

The Part includes new material based on recent UK legislation on the subject. In particular, it
includes provisions as to when evidence of bad character can be introduced and restrictions on
the making of derogatory assertions in the course of mitigation.

The Part assumes that all the provisions of the CJ (Evidence) Ordinance have been brought into
force, or are wanted, although the Ordinance contains a deferred commencement provision
(section 1). The Part does not include the provisions of the Criminal Justice Ordinance that are
spent, or that refer to UK legislation now incorporated in the Part. Section 101 of Criminal
Justice Ordinance is not needed as it is a spent provision relating to Parts VII and VIII of UK
PACE Act 1984.

The CJ (Evidence) Ordinance incorporated into Falkland Islands law the UK Youth Justice and
Criminal Evidence Act 1999, which has been amended or replaced in a number of respects since
1999, and this Part incorporates those amendments. Section 48 of the CJ (Evidence) Ordinance
says that other provisions of the Youth & Criminal Justice Act 1999 are not part of Falkland
Islands law, but this Part does not restate that; it is in the repeals and disapplication provisions in
Part 36.

The Part also has provisions based on the Magistrate’s Courts Act 1980, the Criminal Procedure
(Attendance of Witnesses) Act 1965, the Police & Criminal Evidence Act 1984 (‘PACE’) and
the Criminal Procedure & Investigations Act 1996, all as amended.

Other provisions relating to the admissibility of evidence in criminal proceedings are contained
in Part 20 on hearsay and documentary evidence, in Part 21 on live links, and in Part 22 on
vulnerable witnesses.

There is no definition clause in this Part as all relevant terms are defined in clause 2.

The Part does not mention the powers in respect of evidence of magistrates sitting as examining
justices as the committal for trial procedure is replaced by the sending procedure, as in Part 12. It
does mention committal for sentence, as provided by Part 13.

Several different sections of Archbold 2013 deal with evidence. The relevant paragraphs can be
found by reference to the Table of Statutes and the Contents.

Various provisions of the UK Criminal Procedure Rules 2013 also apply, in particular Rule 33.
These will be reflected in criminal procedure rules to be made by the Chief Justice after
consulting the Criminal Justice Council as required by section 36.

Notes on clauses

Clauses 340 to 342 set out some basic principles for admission of evidence, derived from the UK
PACE Act 1984 as amended.
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Clause 340 sets out the principles for the admission of statements. Sub-clause (1) allows a
court to refuse to admit a statement otherwise admissible under Part 20 (hearsay evidence) if
in its opinion the interests of justice are best served by not admitting it. Sub-clause (2) says
what the court needs to take into account in coming to its decision, including the nature and
sources of the document concerned, the extent to which the statement appears to supply
evidence which would otherwise not be readily available, the relevance of the evidence and
the risk that the admission or rejection would cause unfairness to the defendant.

Clause 341 is a general rule regarding the exclusion of unfair evidence. It says that in any
proceedings the court may refuse to allow evidence on which the prosecution proposes to
rely to be given if it appears to the court that having regard to all the circumstances, including
the circumstances in which the evidence was obtained, the admission of the evidence would
have such an adverse effect on the fairness of the proceedings that the court ought not to
admit it. This